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Hearts, Minds & Laws:

Russia as Defendant Before the European Court of Human Rights

I. 
Introduction

In a world where Libya heads up the UN’s Commission on Human Rights, it seems safe to argue that the field of international human rights contains many ironies and  imperfections. From inaction in Bosnia and Rwanda to the U.S. “liberation” of Iraq, examples of “humanitarian” intervention and non-intervention in the twentieth century seem to support those scholars who argue that international human rights law does not exist beyond immediate national interest, power struggles, and realpolitik (Huntington; Kaplan). Even where humanitarian norms are recognized by treaty, most transnational courts have had little tangible success enforcing these norms. The Inter-American Court of Human Rights has not been ratified by the U.S. and Canada and is thus little more than an advisory body to the two most powerful countries in the hemisphere. The Inter-African Court of Human Rights has had little impact on the turbulent situation in that continent. Despite ruling that nuclear proliferation is illegal, the International Court of Justice’s holding was not even referenced in the recent standoff between the U.S. and North Korea, perhaps in part because the U.S. excused itself from the competence of that august U.N. tribunal in 1984, days before Nicaragua brought suit against it charging that the U.S. funded revolutionaries in that country. The newly-formed International Criminal Court, billed as a world court designed to enforce violations of universally recognized human rights, has not been ratified by three of the five permanent members of the UN’s Security Council. 

There are, however, two transnational adjudicatory bodies that defy this litany of non-enforcement and irrelevance, and they are both located in Europe. The first, the European Court of Justice (ECJ), is only technically a transnational court; with jurisdiction over member states and citizens of the European Union, the ECJ acts as a federal (constitutional) court for a European body that can be understood as a federation. (Shapiro & Stone Sweet) The second, the European Court of Human Rights (hereafter ECHR), is the focus of this paper. Since its inception in 1959, the ECHR has transformed itself from one arm of a voluntary European rights treaty (the Council of Europe) into the world’s chief promulgator of human rights. While the ECHR’s boast of a 100% compliance rate will be challenged by examples considered later in this paper
, it is nevertheless undeniable that the Court has brought about notable changes in the constitutions and laws of all the states subject to its mandate. 
For U.S. scholars, the ECHR’s example challenges conventional wisdom about the role of courts. Although governments, lawyers, and activists have long lauded the power and legitimacy of courts as independent dispensers of justice and rights, (Dworkin) social scientists, with some exceptions, (Feeley & Rubin) have tended to be far more pessimistic of court autonomy and its potential to be a promoter of social change. (Shapiro, Rosenberg) Even within the confines of domestic matters where there are few of the fundamental cultural and ideological disagreements witnessed at the international level, it is widely acknowledged that court power is at best complicated. Proponents of court activism tend nonetheless to find its power to be contingent on broader activism from the “bottom up” that leads to subtle and ambiguous social change rather than outright straight-ahead enforcement of the kind envisioned by romantic proponents of the Warren Court. (McCann) Even when judicial decisions on behalf of social justice are accepted by powerful groups, enforcement of such decisions is often translated in manners that are rather nominal and enable the status-quo to maintain hierarchies rather than break them. (Edelman) The most pessimistic scholars argue that courts do more harm than good because they are ineffectual, inefficient, and often counter-productive. (Rosenberg, Kagan)  Courts after all lack the weapons to enforce their decisions. Perhaps their most powerful weapon is rhetoric, and even that is contested in a nation where “rights talk” is increasingly seen by some as empty and apolitical. (Scheingold, Glendon)  Place all of these problems in the context of an international environment where gross imbalances in economic and military power exist, and it is easy enough to presage futility. Add to this the entirely voluntary nature of the ECHR’s jurisdiction over sovereign entities, and the Court’s success is doubly confounding.

In this paper, I detail some of the ways in which the ECHR decisions have wrought demonstrable changes in states’ domestic legislation, considering how Council members as variable as Denmark and Turkey have changed their laws in order to comply with ECHR rulings, and consider what this jurisprudence will mean for one of the Council’s newest and potentially least tractable members, Russia.  Russia is a notorious violator of human rights. The brutal Russian campaign against the separatist republic of Chechnya has brought global admonishment. An explosion in a suburban Moscow apartment building in 1998, attributed by the government to Chechen terrorists, resulted in a broad and civil-rights violating roundup and arrest of men from the Caucuses. In 2002, the Russian government responded to a terrorist hostage taking in the heart of Moscow by pumping poison gas into the theater where the terrorists and the hostages were located; more than 100 people died, most of them hostages. In addition to these active violations of human rights standards, basic living conditions in Russian communal flats and prisons often violate the standards dictated by European states. Even without deliberately engaging in torture of a victim, conditions in many of Russia’s jails amount to torture when considered in light of European guidelines.
 For Russia, membership in the Council of Europe carries myriad litigation risks. 

In joining the Council of Europe, Russia is now part of a community that includes the most conscientious countries in the world. Russia has committed to the same human rights standards that are observed by Scandinavian countries.  However, the concept of enforcement, as we know from studies of legal enforcement in the United States, cannot be understood simply by looking at an aggregate rate of compliance. Court authority has many faces, some of which are far more meaningful than others. At a basic level, enforcement involves parties adhering to court judgments—do litigants follow the orders of the court; are the fines assessed actually paid; is injunctive relief realized? This aspect of authority is easiest to measure as typically there are records of whether or not fines are paid and actions taken to comply with injunctive demands. 

A second aspect of court authority is more conceptual, and can be categorized broadly as rhetoric. Are the reasons the court has laid out for its judgments accepted; are the court’s actions considered just; is the law relied upon by the court “internalized” by the society in which it operates? (Shapiro, Tyler).  This aspect is typically more difficult to measure, as it involves quantifying qualities that are not immediately visible. For supranational courts, however, this difficult exercise is simplified somewhat. Because membership in the Council of Europe is voluntary, and because the ECHR lacks the sorts of enforcement mechanisms afforded courts working within a domestic sphere, countries’ willingness to accede to the judgments of the ECHR tells us something about the ECHR’s rhetorical power within its realm.

Of course, Russia and the Scandinavian countries represent extremes on the continuum of Council of Europe membership in terms of government respect for human rights. In terms of accession to ECHR judgments there are, generally speaking, three types of European states. There are those states that are mostly eager to create, receive, and implement “European wisdom” into their own domestic bodies (here the Scandinavian countries are generally the most striking examples);
 states engaged in constructing a European-wide discourse while still very concerned about how that discourse might impinge upon their own sovereignty (England and Ireland conform to this model) (Helfer & Slaugher, footnote 96); and states seeking to “become European” by fundamentally altering their political and economic systems (Turkey and Russia fit into this final category). In this paper I will contrast one of the first group of states, Denmark, against members of the third category, Russia. For the purposes of the present investigation, I think this is the most useful comparison, because it contrasts ECHR rulings against a state patently willing to assume European interests as its own with ECHR rulings against states that have shown little or no independent desire to implement European values. I leave consideration of the middle ground category of England and Ireland for another project; those states have a record before the ECHR that complicates assessment of their acceptance of the ECHR’s judgments, in measures both quantifiable and rhetorical.

Because Denmark and Russia are markedly different both in their economic and political situations, as well as in their demonstrated commitment to human rights ideals, the ECHR thus has a delicate task before it. To maintain its legitimacy as a court, the ECHR must not differentiate between its various members. This means that it must treat Russia and Denmark equally in its judgments against them. It can only fulfill its responsibilities as the judicial arm of the Council of Europe, by holding both countries to the same high standards of respect for law and individual rights. But while achieving these first two goals, it must also keep Russian limitations in mind. A jurisprudence that expects of Russia exactly what is expected of Denmark might only result in driving Russia away from the Council of Europe, an outcome that has been threatened by Turkey over the Loizidou case, examined below. While the ECHR is at present the world’s most successful human rights court, as well as one of only a handful of effective supranational courts, it presently faces its largest challenge. So far, it has bound a gaggle of countries that wished to be bound to a human rights consensus. Now it must bind several countries, Russia among them, that have shown no independent desire to be bound. What’s more, the measure of the ECHR’s success will not simply be enforcement of decisions against Russia, but rather transforming Russia into a country that values the human rights constrictions enforced by the ECHR. In short, the test of the ECHR’s efficacy will be whether the ECHR can bridge the gap between Russia and Denmark. As this paper will explore, this gap is constructed not only of economic and political facets, but also of a willingness to accede to the ECHR’s authority. 

II. 
Background and Development of the ECHR

A. The Council of Europe and its Court
The European Court of Human Rights is the judicial arm of a regional body called the Council of Europe. The Council is a voluntary body comprised of 45 member states (Serbia & Montenegro is the newest member; it joined last year.)
 The Council is governed by the notion that, “Any European state can become a member of the Council of Europe provided it accepts the principle of the rule of law and guarantees human rights and fundamental freedoms to everyone under its jurisdiction.”
 The Council of Europe sees its mission as promoting human rights, democracy, and international cooperation. It calls itself “Europe’s Conscience.”

The Council was founded in 1949, and like other pan-European organizations, sought to ensure that never again would Europeans suffer from fascism or Nazism or the vast depravations of rights that characterized those two political systems. With this in mind, the founding treaty of the Council of Europe
 called for respect for and compliance with the ‘shared values of Europe’ (which included democracy, the rule of law, and a universal vision of human rights). These values were encoded in the European Convention on Human Rights signed in 1950 by twelve governments. (Leuprecht) Compliance with these shared values represents the main criterion for admission to the Council, as well as the primary obligation of all the Council’s members. 

In 1989, with the fall of the Berlin wall and the demise of Soviet communist control, Eastern European nations approached the Council of Europe seeking admittance. In 1989, there were 20 member states of the Council of Europe. Within a few years, that number doubled.  

In addition to the major alterations in the Council of Europe’s size and membership body in the 1990’s, significant structural changes were made as well. The Convention, which is the foundational document of the Council of Europe and serves as the ECHR’s ‘constitutional text,’ can be altered through Protocols attached to it. For example, Protocol 6, enacted in 1983, dictated that the death penalty was only appropriate in a time of war. Protocol 13, recently enacted, outlaws the death penalty entirely. New member states, when ratifying the Convention, are required to ratify each protocol as well. New members are typically given one year to do this, although some states, including Russia, have been considerably slower in ratifying the Protocols. 

In 1998, Protocol 11 was enacted.
 This Protocol restructured several Council of Europe organs, including the EHCR. Most importantly, it restructured the Court as a permanent body. It also removed the previous system wherein the Commission heard cases and determined which ones to send on to the Court. This change is understood as a major improvement in both the legitimacy and the status of the Court.

Many international courts hear cases only between states. This is the case for the International Court of Justice, and used to be the case for the European Court of Justice (the EU’s adjudicatory body)[ECJ] as well as the ECHR. Like the ECJ, the ECHR altered its mandate from a court that heard only disputes between nations to a court accessible by ordinary citizens. Helfer and Slaughter argue that a major part of the ECHR’s success is its power to adjudicate complaints brought against individuals. First, they find that the ECHR has a more successful compliance record in cases involving private litigants than in cases involving two state parties.
 Second, they argue that the ECHR’s position as a supranational court has:

stripp[ed] the state of its unitary façade creat[ing] the possibility of direct relationships between the tribunals and different governmental institutions such as courts, administrative agencies, and legislative committees. The result… has been the emergence of a ‘community of law’: a partially insulated sphere in which legal actors interact based on common interests and values, protected from direct political interference. (Helfer & Slaughter, 227)

According to Helfer and Slaughter, part of the ECHR’s success at the level of human rights norm generation can be attributed to the participation of individual citizens, and not merely states. The emergence of a ‘community of law’ is a driving theme of this paper, and certainly the case law developed by the ECHR in complaints brought by citizens is the foundation for the development of that community. However, I believe that Helfer and Slaughter overlook the importance of states’ willingness to accede to the ECHR’s judgments in their findings regarding the construction of a legal community in Europe. In examining the distinctions between Denmark and Russia, we see differences at the level of the state. While Helfer and Slaughter are correct that the ECHR has helped construct member states’ citizens as citizens of a community larger than the sovereign state they occupy, the relationship between the sovereign state and the ECHR still very much affects the situation of the citizen.

B. Benefits of Membership in the Council of Europe 
The Council of Europe is not related in any way to the European Union, with the exception of the fact that all 15 members of the EU are also members of the Council. Unlike the EU, the Council is not built on the prospect of economic benefit. Nonetheless, it is probably inaccurate to say that economics is totally absent from considerations surrounding Council membership. Members enjoy status as “Europeans,” a status that appeals to those nations whose national attitudes define Europeaness (Scandinavia, for example) as well as those nations pursuing such status (eastern European countries.) Peter Leuprecht, an official on the Council of Europe from 1961-1967, characterizes the benefits of membership in the Council as:

The certificate of democracy… which the post-communist countries were so eager to obtain, not only and not principally because of its intrinsic value, but because it is regarded as a key that opens other doors, particularly those of the European Union. (Leuprecht, 12)

Membership in the Council has proven to be very desirable, and many of the Council’s 45 member states have worked very hard to meet the standards set by the Council. These standards include abolishing the death penalty, protecting a free press and freedom of expression, and providing adequate judicial protections with citizens charged with crimes. For many states, these have been very hard standards to meet, and have necessitated considerable changes both to domestic laws and more importantly to deeply entrenched domestic policies. 


Along with these benefits provided by membership in the Council, there is a toll, and that is that states must comply with the human rights standards set by the Council and enforced by its court, the ECHR. For some states, this toll is willingly paid: the Jersild case from Denmark, explored below, demonstrates the both the lengths Denmark was willing to go to conform to prevailing human rights norms, as well as its willingness to bow to the ECHR judgment in setting those norms.  Even in middle category states, compliance with the EHCR is largely voluntary; Herb Kritzer notes that compliance with the ECHR in Britain is “more based on morals than on a formal treaty.”(Kritzer, 167)  However, for states like Russia and Turkey, the ECHR’s judgments represent the sort of obstacle that these states have not independently elected for themselves. 

It remains an open question what the sudden expansion of the Council of Europe will mean for that body as well as for the ECHR. Many commentators fear that relaxed standards for admission will lead to a weakening of the human rights protections afforded by the Convention and enacted by the ECHR. (Shelton, Leuprecht, Klebes) This is because many of the new admittees to the Council did not previously voluntarily comply with the letter of the Convention as had admittees before them. Those in favor of admitting Eastern European countries even before such countries had fully complied with the Convention listed several reasons for this. First, they argued that Eastern European countries, which had until only recently been under the control of communist governments not of their choosing, had not yet had time to make all corrections necessary for Council of Europe admittance. Proponents argued that states that showed a solid inclination to comply with Council dictates should be shown certain flexibility in terms of the standards already enjoyed in those states. Second, proponents argued that membership in the Council of Europe would serve as an incentive to improve lackluster records of democracy and respect for rights and the rule of law. Leuprecht refers to this policy as “therapeutic admission,” and he is very critical of it (Leuprecht, 12). Finally, once some states were admitted, there was a domino effect, and it became hard to keep other states out. (Leuprecht) Leuprecht singles out Russia as a particularly egregious examples of this phenomenon. 

C.
Russia and the ECHR
Russia applied for Council of Europe membership in 1992, and was a contentious admittee for the Council. While other Eastern European countries could point to lapses in their political systems and methods of rights protections as scars still healing from the communism regimes which had been installed, Russia was the country responsible for such scars, and so no such arguments were available to it. In addition to Russia’s turbulent history, there were many potent arguments to make against any form of a Russian change of heart. The privatization of the early 1990’s brought starvation and an increase of social ills to Russia.  A handful of people (later termed  the “oligarchs”) amassed Russia’s wealth among them, and sent much of it offshore. In 1993, Yeltsin crushed his Parliament’s refusal to accept a new constitution (which granted Yeltsin more power) with military force, surrounding the parliament building with tanks and opening fire. At the same time, Yeltsin reshuffled the Russian Constitutional Court, punishing it for aggressive rulings against the government on federalism issues. (Epstein, Knight, Shvetsova)

In 1995, the Parliamentary Assembly of the Council of Europe (one of the two bodies responsible to making determinations on new admittees) condemned “the indiscriminate and disproportionate use of force by the Russian military, in particular against the civil population” in Russia’s military action in Chechnya. (Leuprecht, 11) However, just a year later, the Parliamentary Assembly recommended that Russia should be admitted to the Council. Leuprecht speculates that there are several reasons for this change of heart on the part of the Parliamentary Assembly. First, several Western European governments pushed for Russia’s inclusion, with the hope of using membership in the Council to bolster Yeltsin’s electoral bid for a second term as president. The second reason came from Russia itself; Russian leaders let it be understood that Russia would not seek admittance to the Council again.(Leuprecht, 11)

The Convention came into effect for Russia on May 5, 1998. As of April 2004, 90 cases involving Russia have been brought before the ECHR. Eight of these cases have resulted in Judgments; approximately 40 cases were found by  the court to be fully or partially admissible and thus will result in judgments, and approximately 40 cases have been dismissed by the Court, either because they were found to be inadmissible or because the Applicants had settled or were nonresponsive to Court correspondence. 

Russia’s newness as a member of the Council affords both benefits and detractions. On the one hand, because there are only 90 cases and eight judgments, involving Russia to date, a thorough consideration of these cases is possible. On the other hand, the six years that the Convention has applied to Russia necessarily limits the breadth of the cases that have thus far come before the ECHR. With only eight judgments thus far, none of which have presented substantial economic fines, it is difficult to assess the ECHR’s authority over Russia. Because the judgments made against Russia to date have been fairly pedantic monetarily (none has resulted in a total payment by Russia of more than $8000, the equivalent of a slap on the wrist), this seems to suggest that the ECHR’s authority over Russia is as of yet untested.

While this is true, one cannot simply consider the amount of money that Russia has paid out in order to fully consider the level of Russian compliance before the ECHR. The eight judgments against Russia have involved a Chernobyl survivor, the facilities used to imprison a white-collar criminal, and the impartiality of a panel of Russian judges, among others. In these cases alone, Russia has been forced to face, and accept, some of its dirtiest laundry aired on a public stage. 

Furthermore, even initial considerations of admissibility have been legally significant. For example, in some cases the ECHR has considered, and dismissed, Russian governmental reliance on the reservation made by Russia when joining the Council concerning the length of pretrial detention. In these initial determinations, the strength of the ECHR’s greater than 40 years of case law is evident. This case law is developed and comprehensive, and Russia is subject to its mandates.

Finally, while there are only eight judgments against Russia, the approximately 40  cases found by the ECHR to be at least partially admissible for the court’s consideration promise to address almost every are fairly wide-ranging. They include a case involving one of Russia’s seven powerful “oligarchs”, three cases involving casualties of the Chechen war, and one case involving Russian intervention in Moldova’s independence.  When these cases are heard by the ECHR, they will raise significant questions implicating the Russian government and military very directly (and not just indirectly as through criticism of Russian jails or social welfare benefits).

III.
Cases Against Russia Before the ECHR
A. 
Judgments

Of the 90 cases involving Russia that have thus far come before the ECHR, only eight have resulted in judgments: Burdov v. Russia (decided April 9 2002), Kalashnikov v. Russia (decided October 15, 2002), Posokhov v. Russia (decided March 4, 2003), Ryabykh v. Russia (decided July 24, 2003), Smirnova v. Russia (decided July 24, 2003,  Timofeyev v. Russia (decided October 10. 2003), Rakevich v. Russia (decided October 28, 2003), and Kormacheva v. Russia (decided January 29, 2004). The facts and determinations of the cases are as follows.


i. Burdov. 


In Burdov, the first judgment brought against Russia, the applicant was a victim of the 1986 Chernobyl accident. Called by the military to take part in the emergency cleanup of Chernobyl, Burdov spent three months on the site in the immediate wake of the disaster. He is now in very poor health. He brought suit for an award of compensation for his disabilities. Although the Russia court hearing the case found in Burdov’s favor, he was told that sufficient funds did not exist to pay him the compensation he was owed. Burdov was eventually paid by the Russian government in March 2001. This payment included interest and fines. 


Burdov brought his case to the ECHR before he received payment by the Russian government. After he had been paid, Russia argued to the ECHR that he had lost his status as a victim (in essence, that he no longer had standing). The ECHR rejecting this argument, stating that Burdov had claimed a breach of Art. 6 Sect. 1 of the Convention, the article that guarantees a fair trial. The ECHR found that it falls first to national authorities (here Russia) to redress alleged violations of the Convention. The ECHR further found that while the Russia government had eventually made the payments as instructed by the Russian court, this payment was made only after the government was notified that Burdov had brought the case to the ECHR. The Court found that inconsistencies in realizing national court judgments constitute a violation of the right to a fair trial guaranteed by the Convention, and fined Russia 3000 Euros.


ii. Kalashnikov 


In Kalashnikov, the applicant alleged that Russia violated Convention provisions regarding torture and the length of criminal proceedings. The Applicant, a former bank president, was tried for embezzlement. While awaiting trial and between appeals, he was kept in a cell in terrible conditions. The cell held 8 beds but sometimes up to 24 prisoners, and so inmates were required to sleep in shifts. In addition to the beds, the cell contained a lavatory pan with no privacy, and a small table close to the toilet, where meals were eaten. The cell was infested with vermin, and Kalashnikov contracted scabies and several other skin diseases. At times, prisoners with tuberculosis and syphilis were placed in the cell with Kalashnikov, and he was given prophylactic shots.


Kalashnikov complained of his detention facilities several times during his imprisonment, making many requests to be released pending trial or appeals, and noting his own poor health. All told, Kalashnikov remained in the cell pending determination of his trial for 4 years and 10 months. (Par. 101) The Court noted this length of time, as well as the extreme physical conditions of the cell and the toll it took on Kalashnikov’s physical and mental health in reaching its conclusion that Russia had violated Art. 3 of the Convention by subjecting Kalashnikov to degrading treatment. Furthermore, the Court found that the case against Kalashnikov was not complex enough to warrant the time taken by the Russian courts in concluding Kalashnikov’s trial, nor was their any conduct of Kalashnikov’s that warranted his internment for almost five years. Based on these findings, the Court concluded that Russia had violated Art. 5 Section 3 of the Convention. 

Kalashnikov claimed pecuniary and non-pecuniary, damages, as well as costs and expenses. In pecuniary damages, Kalashnikov submitted a claim for USD 13,012,702, citing loss of salary as bank president and loss of profit from shares which could no longer be sold at their 1995 profit value. The Court awarded no pecuniary damages, noting that such compensation is only appropriate when the loss or damage complained of is actually caused by the violation found. The Court further noted that Kalashnikov had been found guilty of extortion. (Par. 139).  Deciding on an “equitable basis, and taking into consideration the length of Kalashnikov’s detention on remand, the length of the criminal proceedings, and the feelings of frustration and anxiety he must have felt,” the Court awarded 5000 Euros in non-pecuniary damage, a figure far below the 9,636,000 French francs that Kalashnikov requested. (Par. 143). Finally, the Court awarded Kalashnikov 3000 Euros in attorney’s fees. Although Kalashnikov had originally requested USD 40,000, he did not substantiate this request with actual records of costs, and so the Court made its award based on equitable considerations. (Par. 25)

iii. Posokhov 
In Posokhov v. Russia, the applicant worked on the customs board in the city of Taganrog. In 1996, he was charged with smuggling large amounts of vodka. In May 2000, a district court in the Rostov Region, comprised of a judge and two lay judges, found Posokhov guilty of being an accessory in the avoidance of customs duties. Posokhov brought an appeal challenging the status of the lay judges. Posokhov charged that the lay judges had inappropriately participated in his trial; he claimed that the statutory term of one of the lay judges had expired the day before Posokhov’s trial, and that both lay judges had participated in several trials in the year of his trial, while the law specified that lay judges should not be called to participate in a trial more than once per year. 

Russia asserted that since Posokhov’s criminal conviction had been erased in January 2002, he no longer had the status of victim. The Court did not accept this argument, finding that while Posokhov’s criminal conviction had been erased, Russia had not addressed the question of the adequacy of the court that heard Posokhov’s case. As it falls to national authorities to remedy violations of the Convention, the Court found that Posokhov could still claim to be a victim of a violation of Art. 6 Section 1 of the Convention. (Par. 35)  The Court further found that Posokhov had suffered non-pecuniary damage as a result of his conviction by an unlawfully constituted court. (Par. 46). While Posokhov claimed 10,000 Euros in damage, the Court awarded him 500 euros, making its calculation on an equitable basis. 

iv. Ryabykh 

The economic reforms of the 1990s, and the hyper-inflation that resulted, made many hard-earned caches of money worthless.  A 1995 Russian law required the State to revalue bank deposits to offset the effects of inflation. Plaintiff Ryabykh brought suit against her bank and the Russian government for its failure to revalue her deposit. The district court found in Ryabykh’s favor and revalued her deposit.  After the judgment, however, the regional court set the judgment aside through use of a “supervisory review” initiated by the president of the court.  This review was upheld by the Russian Supreme Court. Upon returning to the district court, the court once again found in favor of  Ryabykh, and this judgment was once again set aside by the regional court.  When the case returned to the district court, the court again decided in Ryabykh’s favor, and this was again quashed by the regional court.  By law, the case thus returned to a different district court, which ruled against Ryabykh, but then later reconsidered and ruled in her favor.  After filing for relief before the ECHR, the Russian government settled with Ryabykh  by buying her an apartment.

The ECHR held that the supervisory-review procedure of the regional court amounted to a violation of the ‘right to a court’ under Article 6.1.  The heart of the Court’s opinion focused on procedure: the ECHR determined that Russian court procedures violate the European Convention. No money was awarded to the plaintiff, however, because she failed to file claims for compensation in the time period specified. 
v. Smirnova

The twin sisters Yelena and Irina Smirnova were charged with defrauding a Moscow bank. The authorities arrested Yelena in August 1995 but could not locate Irina. The authorities held Yelena for more than two years before releasing her due to her deteriorating health.  The authorities did not return Yelena’s internal passport when they released her, making her life in Russia nearly impossible – the internal passport must be presented to receive social or state services (including installation of phone lines or marriage licenses) and failure to carry one can be grounds for arrest.   In March 1999 Irina was found and arrested; at that time, the authorities arrested Yelena again, as well. Both sisters were eventually tried, found guilty, and sentenced to eight years (Yelena) and six years (Irina) in prison, along with forfeiture of their estates.  Three months later, the judgment was annulled and the Smirnova sisters were released.   

The Court found that there was a breach of Article 6 based on the lengthy detention of the Smirnovas, and Article 8 (the right to a private life free of unnecessary government incursion) based on the Russian government’s withholding of Yelena’s internal passport. On an equitable basis, the Court awarded Yelena 3500 Euros and Irina 2000 Euros, and 1000 Euros in legal fees. 

vi.  Timofeyev 

In 1981, Timofeyev was arrested and charged with spreading anti-Soviet propaganda. He was placed in a mental asylum by the court hearing his case, and his property was confiscated. In 1986, he was released, and in 1992 he was “rehabilitated” with a recognition that he had been unlawfully persecuted by the State. Starting in 1995, Timofeyev began trying to recover the property confiscated by the State. Although money was awarded by a Russian court, Timofeyev never received it. 

The Court found that the nonenforcement of a court decision amounted to a violation of Article 6. 1, the right to a fair hearing by a tribunal, as well as Article 1 of Protocol 1, the right to enjoy property. Because Timofeyev did not submit monetary claims in accordance with ECHR procedure, however, he was not awarded any compensation. 
vii. Rakevich 

In September 1999, Rakevich stayed overnight with a friend.  She stayed up all night discussing the Bible and her thoughts regarding religion, offending her friend, who called an ambulance the next day.  Rakevich was confused by the arrival of the ambulance, but followed the instructions of the medical personnel, who brought her to a mental hospital.  Two days later a medical commission diagnosed Rakevich with paranoid schizophrenia. In November, a district court found that Rakevich’s detention had been necessary; Rakevich appealed, and at the end of December was released because she was a single parent with a small child at home and needed to return to her job.
Rakevich alleges that her detention was unlawful both because it was unnecessary and too long. The Court held that the evidence submitted was sufficient to support Rakevich’s initial treatment, but that the district court’s review of her case did not follow the time period mandated by Russian law (the court took 39 days to review the case, instead of the requisite 5). The Court found a violation of Article 5. 4 and awarded Rakevich 3000 Euros on an equitable basis. 
viii. Kormacheva 

Kormacheva lived and worked in a town called Mys Scmidta, located in the Chukotka region of Russia, adjacent to Alaska.  She filed a case against her former employer, but the court was not responsive to her filing.  From 1997 – 1999, the Russian court basically ignored the complaints and filings of Kormacheva, who went on to file a case against the court for its nonresponsiveness.   

The Court found that there had been a violation of Article 6.1 because it is the Russian government’s responsibility to organize its court systems so that proceedings take place in a timely manner. Likewise, the Court found a violation of Article 13.  The Court awarded, on a equitable basis, 3000 Euros, and 200 Euros for expenses. 
None of theses case is itself particularly notable. All have resulted in small fines, none exceeding 5000 Euros (approximately equivalent to $5000), and small grants of attorneys fees, when these are even awarded. The symbolic import of these cases does merit exploration, however. In seven of the eight cases, the ECHR ruled that Russia should pay a fee (even in the Burdov case, where the Court determined that the applicant had been paid what he was owed, and fined Russia for the delays in such payment.) It is no small feat for the judicial arm of a voluntary body to extract payment from a sovereign nation, and Russia’s willing participation in this system bears consideration. Furthermore, these judgments, while individually unimpressive, touch on some of the most pressing problems in Russia. When the Chernobyl power plant exploded in 1986, Russia attempted to hide the occurrence from the world, as well as its own citizens. Russia was slow to address the radiation poisoning of its own people, and care for citizens living with the affects of Chernobyl’s chemicals has been spotty at best. Given this terrible history, the Burdov case is something of a coup. Russia is now allowing a European body to hear citizens’ complaints about its dirtiest laundry. 

Finally, in many of the judgments outlined above, the Court reiterated that the primary responsibility for following the Convention falls to national authorities. This constructs Russia, both symbolically and technically, as an active partner in the human rights mission of the Court. Such a representation turns Russian identity on its head. 

B.
Cases Against Russia Awaiting Judgment by the ECHR

While there have been only eight judgments in the 90 cases brought against Russia thus far, approximately 40 of those cases have been found at least partially admissible, and will likely be heard by the Court.
 These cases promise to challenge Russian decisions in every sphere. For example, there are three cases involving civilian casualties in the Chechen conflict. Two of them concern civilian casualties incurred when Russian jets fired on a line of refugees turned back from the border with neighboring Ingushetia. In these cases, relatives of civilians killed in the strikes have brought cases against Russia.
 In the third case, relatives of civilians who remained in Grozny and were killed during the Russian invasion of that city in January 1999 have brought suit against Russia. The deaths in these cases are clearly not accidental; all the victims were killed at close range, and many of them showed signs of torture. In some cases, bodies were found with identity cards in their hands. While Russia has argued that these deaths were not the responsibility of Russian soldiers but were instead carried out by Chechen rebels, the applicants have made several convincing arguments that Russian soldiers are responsible, including the fact that rebels were not reported in the area on the days in which the deaths occurred, as well as evidence such as victims holding identity cards (something that would occur only in an encounter with a Russian soldier, not with a Chechen rebel.)


In addition to the Chechnya cases, there is another case that challenges Russian sovereignty over a (former) part of the Soviet Union. In Ilaşcu, Leşco, Ivanţoc, Petrov-Popa vs. Moldova & Russia,
 the applicants were political prisoners of a revolutionary government in the territory of the left bank of the Dnieper river in Moldova calling itself the MRT. Upon Moldova’s independence from the USSR, this region elected a government separate from Moldova’s and did business with Russian troops still stationed there. Applicants were jailed, tried before an MRT court, convicted and tortured for years. Applicants argue Moldova has responsibility for their treatment by the MRT for many reasons, including the fact that leaders of the “MRT” held passports, including diplomatic ones, of citizens of the Republic of Moldova. The applicants rely on the Court’s case-law in the case of Loizidou v. Turkey (discussed below) to support their opinion that the Russian Federation could be held responsible for acts committed outside its territory but in an area it controlled.


The case involving one of Russia’s ‘oligarchs’ also promises to test Russia’s sanguinity with the ECHR. In Gusinskiy v. Russia the applicant, a Russian and Israeli national, is the former Chairman of the Board and majority shareholder of ZAO Media Most, a Russian private media holding company, comprising, among other holdings, NTV, a popular television channel. In 2000 Media Most had an intense controversy with OAO Gazprom, a natural gas monopoly controlled by the State, over Media Most’s debts to Gazprom.


After Gazprom had discontinued the negotiations on the debts, on 11 May 2000 Media Most’s offices in Moscow were raided by special force units of the General Prosecutor’s Office and the Federal Security Service. A number of documents and other materials were seized as evidence for an investigation into infringements of privacy allegedly carried out by the security staff of the Media Most Group.


Following the raids, Gusinsky was subjected to criminal prosecution by the GPO. After being summoned by the Prosecutor to be a witness in a different case, he was arrested and imprisoned for 3 days. During his imprisonment, the Acting Minister for Press and Mass Communications, offered to drop the criminal charges against Gusinsky arising out of the first matter if Gusinsky sold Media Most to Gazprom at a price to be determined by Gazprom. Gusinsky signed the agreement, was released and was permitted to leave the country. After his departure from the country, Media Most refused to honor the agreement, given that it had been entered into under duress. In a separate criminal matter, in Nov. 2000 the GPO again called Gusinsky to its offices. When he refused to come, he was arrested in Spain. The Spanish court determined not to extradite him, however, finding the potential for political motives to be behind what it determined were unusual accusations of fraud. 


The Gusinsky case showcases Russia’s failed efforts at privatisation, as well as the deep government corruption that contributed to that failure. When considered together with the Moldova case and the three Chechnya suits, these cases cover some of Russia’s deepest public misfortunes. In fact, all that is really missing is a suit over the Kursk, the downed Russian nuclear submarine, for the ECHR’s caseload to represent a ‘what went wrong’ list in Russia for the past decade. 
III 
A Comparison Case: Jersild v. Denmark.

In 1985, the Danish journalist Jens Jersild made a documentary interview of a group of young people for a television program on the popular Danish news program, “Søndagsavisen”. The interview was conducted over the course of 5 hours. Beer was provided for the three interviewees, all members of a xenophobic group called the “Greenjackets”.
 A social worker from the local youth center was also present during the interview.

During the interview the Greenjacket members made a number of derogatory remarks about foreigners living in Denmark and ethnic minorities in general, including, at the prompting of the journalist Mr. Jersild, the statement that black people are not human beings, accompanied by a detailed description of physiological traits indicative of this. Of the two and a half taped hours of conversation, Jersild edited the clip down to a few minutes, most of which were filled with racially inflammatory statements made by the Greenjackets. Other parts of the interview detailed the type of criminal assaults the Greenjackets had perpetrated against members of ethnic minorities (including throwing white paint through the window of an immigrant family, hitting at least one member of that family in the face), and the lack of influence criminal sanction had upon their actions (because penalties are typically soft, and even arrest often results in near immediate release). 

After the piece ran, no complaints were made to either the government administration responsible for investigating such complaints, nor to the television station itself. The Bishop of Ålborg, however, complained to the Ministry of Justice, which prompted the Public Prosecutor to institute criminal proceedings against the three interviewees for violations of §266 b of the criminal code with respect to six derogatory remarks played during the interview clip. Jersild was also charged under §266 b with aiding and abetting the three youths, as was the head of the news section at the television station, Lasse Jensen. 

Article 266 b of the Danish Penal Code reads:

Any person who, publicly or with the intention of reaching a wider circle of people, makes a statement or other communication in which he threatens, insults, or demeans a group of people based on race, skin color, national or ethnic origin, belief, or sexual orientation shall be punished with a fine or simple detention (hæfte) or up to 2 years in jail.

Article 266 b is a piece of Danish legislation intended to keep Denmark in line with European dictates regarding hate speech. Upon its passage in 1969, certain limitations and conditions surrounding the article were articulated by the Danish Parliamentary drafting Committee. These included intent to reach a wide circle and a certain threshold of offensiveness before §266 b can be applied. Since the Danish parliament provided little definition of where to draw such a threshold line, the line has been drawn, somewhat indiscriminately, in the Danish courts in a series of often contradictory hate speech decisions. (Miskowiak) In the past few years, 266 b has been more assiduously applied by Denmark, most notably to prevent Holocaust deniers from setting up shop in Denmark in order to publish for a German audience (Holocaust denial is prohibited in Germany.) This represents a turn-around from previous Danish case law on freedom of speech. 

Before the court of first instance, Jersild and Jensen called for an acquittal, arguing that their conduct could not be equated with that of the three Greenjackets. As journalists, they sought to inform the public of a serious and growing problem within Denmark. The program was not aired for the purpose of convincing the public to condone racist statements, nor to suggest that either Jersild or Jensen condoned them, but rather to perform the television station’s role as public watchdog, making the public aware of even unpleasant social opinions. 

The court convicted Jersild and Jensen as well as the three Greenjackets, holding that Jersild had visited the three Greenjacket members very deliberately, upon his own initiative and with the knowledge that racist remarks were likely to be made during the course of the interview. Furthermore beer, partly paid for by the television station, was consumed during the interview itself. In the opinion of the court, Jersild encouraged the Greenjackets to express their derogatory views, edited the piece to include those views, and failed to include any counterbalancing commentary to the piece before it was broadcast.

Jersild and Jensen appealed the court’s ruling, although the three Greenjackets did not. The Appeals Court affirmed the lower court’s ruling, by a vote of 5-1 (the dissent noted that freedom of the press protected Jersild and Jensen’s speech). In 1989, the Danish Supreme Court heard the case and affirmed the lower courts’ holdings, 4-1. The majority affirmed the reasoning presented by the lower court. Writing a comment on the majority opinion in Ugeskrift for Retsvæsen,
 Justice Herman indicated that the majority found the issue of Jersild’s own initiative dispositive; had Jersild been reporting on a meeting where racist rhetoric was being espoused, he would not have been criminally liable for his coverage. However, since he arranged the interview with the three Greenjackets himself, Justice Herman stated that Jersild had encouraged the racist pronouncements they made. Although Justice Herman allowed that freedom of the press is desirable, he also stated that it is “coupled with responsibilities”.

Jersild brought his case before the ECHR, which reversed the decision of the Danish Supreme Court. Debating over whether the measures taken in punishing Jersild were, “necessary in a democratic society”, the ECHR held 12-7 that they were not. The majority agreed with points made by dissenters in Danish opinions, that freedom of the press exists in order to let the press function as a public watch dog, which is precisely what the press was doing in Jersild. 

As a hate speech case, the Jersild case demonstrates Denmark’s strong commitment to European human rights norms. Jersild arose out of a bold application of Denmark’s 266 b provision, a criminal sanction for hate speech instituted in keeping with European norms regarding hate speech. Denmark has always tended to have a somewhat libertarian policy regarding many social ills, including hate speech and pornography, and 266 b’s enactment was driven not so much by a Danish impulse to curb speech but rather by a Danish impulse to follow European norms. After applying the letter of the law of this hate speech to the press, the ECHR held that Denmark had been too strident, and had imposed a protection that threatened another fundamental right, the right to freedom of the press. So Denmark quietly paid its fine. Jersild demonstrates what a commitment to European norms, even as above national opinions and interests, looks like. 

IV: 
Another Comparison Case: Loizidou v. Turkey
In 1998, the ECHR finalized its judgment in Loizidou v. Turkey.  Titina Loizidou, a Greek Cypriot, owned land in Cyprus that fell in Turkish territory after the invasion of 1974. In 1989, she brought a case against Turkey before the ECHR. In its final judgment against Turkey, the Court found that Loizidou had been deprived of enjoyment of her land (although since the ECHR has been formally acknowledged by Turkey only since 1990, the Court decision was based only on the 8 years of ECHR applicability) and ordered Turkey to pay a total amount of USD 900,000. The Court granted Turkey 3 months to make the payment, setting out rules regarding the accrual of interest should the payment not be made.
 Turkey has thus far refused to pay.
 

The Turkish reaction to the judgment was that the case was political and should not be before the ECHR. Turkey suggested that a special body be created to deal with questions arising from the Cypriot situation, and that such issues were inappropriately brought before the ECHR. The Council of Ministers (leaders of the Council of Europe) has continuously postponed action on the case. Its latest published press release indicated that there has still been no payment.
 As of 2002, the amount owed Loizidou in the case had reached USD 1.8 million.
 The Council has taken several interim resolutions on the issue, but has not yet made a final determination.
 Ultimately, the question is whether the Council of Ministers will eject Turkey from the Council of Europe over non payment. The last time such action was taken was more than 30 years ago, and was against Greece (which was under military rule at the time.) 

Turkey has been late in making other payments to the ECHR as well. Resolution ResDH(2003)66 adopted on April 24, 2003 at the 834 Meeting of the Ministers’ Deputies acknowledged that Turkey made payment on 20 outstanding cases where payment had been delayed.
 

The Loizidiou case is widely understood to be incredibly important, not just in terms of the Turkish/Greek conflict over Cyprus, or even in terms of Turkey’s membership and participation in the Council of Europe, but for refugee situations everywhere. The Loizidiou judgment was immediately applied to questions of refugee property rights in Bosnia and Palestine, and could easily have consequences that stretch even further.

Conclusion: Will Russia Follow Denmark or Will it Follow Turkey?

Even without a 100% compliance rate, the ECHR is a groundbreaking court. It has constitutionalized human rights norms. It has enforced the vast majority of its judgments through a combination of political pressure and constructed good will. It is a successful supranational court for a voluntary agreement. Any country that chooses to disobey an ECHR judgment risks, in simple terms, no fate more dire than no longer being subject to ECHR judgments. With a threat no more powerful than this, the ECHR has decided and enforced hundreds of cases.

By examining the case of Russia, however, we can see some cracks in this otherwise near-perfect façade. By considering Russia’s future before the ECHR, some light is thrown on the ECHR’s past. Most notably, the case of Russia demonstrates that heretofore, the EHCR has mostly ruled against countries willing to accept its rulings. The ECHR has largely ruled against countries that have demonstrated, independent of the ECHR, a real commitment to the human rights values expressed in the Convention. 

The open question thus remains: how will the EHCR fare with countries that have not shown an independent desires to enact human rights norms, countries that have joined the Council of Europe for the benefits afforded by becoming “European” and who are (mostly) willing to pay the costs of those benefits as exacted by the ECHR. In the jurisprudence against Turkey and Russia, we will find our answer. It is a story that is still being written.
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� See  Part IV, regarding the outstanding fine against Turkey in the case of Loizidou v Turkey, decided in 1998, which suggests that this claim is at best problematic. While one of the aims of this paper is to examine the contours of this boast in further detail, it is neither my aim nor within my ability to contest the accuracy of this statement vis à vis the fulfillment of judgments levied against members of the Council of Europe.


� See, for example, the Kalashnikov case, examined below.





� This assertion holds more firmly in the sphere of social and political values than it does in the economic realm. All the Scandinavian states held referenda regarding acceptance of the Maastricht Treaty, which governed expansion of the European Union. Denmark, which had been a member of the EU since 1973, remained in the union, although the vote was close. Both Sweden and Finland joined the EU, also with close votes of just over 50%. The Norwegian populace voted not to join the EU, also by a very close 52 % margin. � HYPERLINK "http://www.jus.uio.no/lm/eu/doc.html" ��http://www.jus.uio.no/lm/eu/doc.html�. Norway is, however, a member of the European Economic Agreement, an agreement that mirrors the EU in many significant ways. See  http://www.brussel-eu.mfa.no/Mission/Norway+and+the+EU+-+Historic+Overview/Historic+Overview.htm.





� A full list of members can be found at the Council of Europe’s website, http://www.coe.int.





�http://www.coe.int/T/E/Communication_and_Research/Contacts_with_the_public/About_Council_of_Europe/An_overview/





� Signed in London in 1949. 





� � HYPERLINK "http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm" ��http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm�





� This assertion seems largely based on the paucity of examples of interstate adjudication. The authors rely on a 1988 article citing only 16 interstate cases brought before the ECHR. They do not offer any evidence that these cases were either poorly resolved by the Court or that the Court’s decisions were not respected by the litigants. Furthermore, they do not consider the possibility that there are so few interstate cases before the ECHR because states have other options available to them for the purposes of interstate litigation, including the Court that serves the European Union and the International Court of Justice. Finally, there may be little incentive for states to bring human rights complaints against other states; it is a political irritant, may result in retaliation, and is unlikely to benefit the state bringing the suit in any tangible way. This lack of incentive, however, should not be equated with a lack of efficacy at the level of the ECHR.





� Additional open questions include whether awards of 3000 Euros, on average, are sufficient compensation for the hastle and invasion inherent in bringing a law suit, and whether ECHR awards against Russia are lower than awards in similar cases made to defendants living in other countries. If either is the case, this may have significant future ramifications for the role the ECHR is able to play for Russian citizens in helping to shape their relationship with their government. 


� Decisions of admissibility can be appeals; until a decision of admissibility is final, there is no guarantee that it will reach the court. See the attached case table for examples. 





� See case table, cases 41 and 42.





� See case table # 40.


� See case table # 16.





� “Grønjakkerne”





� A transcript of the interview is included in the ECHR decision, which can be found in English at www.menneskeret.dk.


� Danish Penal Code §266 b.


� A weekly Danish news publication, where both judicial opinions and legal commentary are published.





� Jersild v. Denmark.


� � HYPERLINK "http://www.hr-action.org/action/loizidou.html" ��http://www.hr-action.org/action/loizidou.html�





� � HYPERLINK "http://www.mfa.gov.tr/grupa/ad/add/28.htm" ��http://www.mfa.gov.tr/grupa/ad/add/28.htm�





�https://wcm.coe.int/rsi/common/renderers/rend_standard.jsp?DocId=10777&SecMode=1&SiteName=cm&Lang=enrke





� The Advertiser January 19, 2002, Saturday





� H54- 15318 Loizidou, judgments of 18/12/96 (merits) and 28/07/98 (just satisfaction) �- Interim Resolutions DH(99)680, DH(2000)105 and ResDH(2001)80 





�https://wcm.coe.int/rsi/common/renderers/rend_standard.jsp?DocId=10429&SecMode=1&SiteName=cm&Lang=en
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