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On October 24, 1886, a storm caught the British freighter Normanton off the coast of Oshima Island, Japan. The freighter struck a rock and sank. While all twenty-five Japanese passengers drowned, all thirty-nine British officers and crew, except one, survived by taking two lifeboats. Her Britannic Majesty’s Court at Hyogo acquitted the crew; however, the captain of the freighter was eventually sentenced to three months imprisonment (Chang 1984). Two decades later, while passing through a village in China’s Yunan province, the American adventurer Henry Demenil killed a Tibetan Buddhist lama in May 1907. District Attorney Arthur Bassett of the U.S. District Court for China brought the case to the Court in Shanghai in December 1907 (US v Demenil). On the basis of entries in Demenil’s diary describing the incident as unintentional, Judge Lebbeus Redman Wilfey acquitted Demenil by arguing that the killing was due to the defendant’s “nervous condition” and physical debilitation, brought on by “the rarefied mountain air of the locality, the loneliness of the place, and wilderness of surroundings”(Scully 2001). Apart from the question of ‘justice,’ what is striking in these narratives is the existence of Her Britannic Majesty’s Court in Hyogo and U.S District Court for China in Shanghai. 

Students of international politics take exclusive territorial jurisdiction for granted: a state has, by definition, exclusive jurisdiction over a territory. However, as the existence of Her Britannic Majesty Courts in Hyogo, Japan and the U.S. District Court for China in Shanghai suggest, territorial jurisdiction is not a timeless feature of world politics. In fact, around the mid-1880s, a total of forty-four Western consular courts operated through various treaty ports of Japan. Four decades later, in 1926, thirty-five Japanese, twenty-six British, eighteen American, and eighteen French consular courts, a total of hundred and twenty-one consular courts of Western countries and Japan, operated in China. By 1899 there were no extraterritorial courts in Japan and by 1947 there were no such courts in China.  Through these consular courts Western states sustained a legal system, extraterritoriality. As opposed to territoriality, where a state claims exclusive jurisdiction over all people within its territorial boundaries regardless of their nationalities, extraterritoriality refers to a legal regime where a state claims exclusive jurisdiction over its citizens residing in another state. During the 19th century and the first part of the 20th century, the United States and the major European states had extraterritoriality agreements with Japan, China, and the Ottoman Empire. A series of these unequal treaties gave Western states legal jurisdiction in non-Western states. For example, the Nanking Treaty between China and the United Kingdom in 1842 established British extraterritoriality in China. Similar arrangements were made between the Ottoman Empire and Britain in 1825, and Japan and Britain in 1856. Although the Ottoman Empire, Japan, and China repeatedly called for the abolition of extraterritoriality on the grounds of territorial sovereignty and equality, it was not until the late nineteenth century that Western states began to change these policies. This study explores this specific change—the abolishment of exterritorial jurisdiction—which resulted in the general rise of territorial sovereignty in the international system. 

What explains the abolition of extraterritoriality in world politics? Why did powerful Western states abolish extraterritoriality with some non-Western states but not others? What explains the variation in the timing of the abolition process? Answers to these questions lead to an understanding of dynamics of the late nineteenth and early twentieth century international politics, expand IR literature on the nature of the Westphalian state system, develop an explanation about how non-Western countries have integrated into the Wesphalian state system, and provide clues about the development of territorial states in non-Western countries.

This study develops a state-building explanation of the abolition of extraterritoriality in non-Western countries. I have derived five competing hypotheses from international relations theory to explain the abolition of extraterritoriality, and I have tested them in comparative case studies of Japan, the Ottoman Empire, and China. First, I find that traditional explanations of the abolition of extraterritoriality that rely on power and culture do not account for Western states’ decisions to keep or abolish extraterritoriality. Second, I theorize that the state-building practices of non-Western countries are key to explaining why Western states decided to keep or abolish extraterritoriality. Specifically, I argue that non-Western rulers’ state-building practices to monopolize the means of violence through legal institutionalization led to the abolition of intrusion of Western legal authority in forms of extraterritoriality.
This study has three sections. In the first section, first, I derive five competing hypothesis from three theoretical approaches: three hypotheses from power politics (power asymmetry, demands of constituencies, and strategic competition), one hypothesis from the English School (standards of civilization), and one hypothesis from state-building (state-building hypothesis). Then, I clarify my research design which is a comparative cases study based on Mills’ methods and process tracing.  In the second section I provide empirical evidence using abolition of extraterritoriality in China and Japan. In the third section, I conclude by exploring the implications of the state-building approach for our IR literature on sovereignty. 

IR THEORY and the ABOLITION of EXTRATERRITORIALITY
Before moving to the hypothesis to specify the independent variables, first, let me clarify the dependent variable—the abolition of extraterritoriality. The abolition of extraterritoriality occurs when home states gave up their claims of jurisdiction over their citizens living in a host state. Two problems may complicate the specification of timing of the abolition of extraterritoriality. First, since many Western states had extraterritoriality treaties with a non-Western country, the variation of timing of abolition among Western countries. Second, the difference of timing of signing, ratification, and application of the treaty to abolish extraterritoriality vary. These two kinds of variation may create biases to select the abolition dates to prove or disprove the hypothesis. To prevent these two selection problems, I will define the abolition of extraterritoriality the date of the application of a treaty to abolish a “major” home state’s abolition in a host state. A major country for extraterritoriality is a country will with larger presence in a host country bases on its business groups, missionaries, citizens, and consular courts Higher ranks in the index indicate the home country is a major extraterritorial state in the host country. 
	Japan
	1899

	Turkey
	1924

	Thailand
	1925

	Iran
	1928

	China
	1943


Table 1: Abolition of Extraterritoriality
The dates of the abolition extraterritoriality indicate a variation of forty-four years. How do IR theories explain this variation?
HYPOTHESES

Power Politics
I deduce three hypotheses power politics theories. Two of them are from Stephan Krasner’s Organized Hypocrisy
 and the third one is from neo-realism. Krasner argues that domestic politics determines rulers’ preferences in international politics because rulers want to satisfy domestic constituencies to increase their chances of staying in power. Given the presence of contradictory international norms and the dependence of rulers on domestic constituencies, rulers use international norms instrumentally to satisfy their constituencies. Although Krasner does not examine extraterritoriality, it is possible to derive hypotheses from Organized Hypocrisy to explain the abolition of extraterritoriality. Applying Organized Hypocrisy to extraterritoriality, Krasner’s theory suggests that the closing power gap between home and host countries and the lack of demand for extraterritoriality are both sufficient conditions for the abolition of extraterritoriality. Lack of demand can happen in one of two ways: either ruler’s constituencies do not demand extraterritoriality or the groups who demand extraterritoriality are not part of rulers’ constituencies. From Organized Hypocrisy I derive two hypotheses that I call power asymmetry and domestic constituencies hypothesis.
Power Asymmetry Hypothesis:  If a host state becomes more powerful than the home states, then the home states will abolish extraterritoriality.

State rulers cannot extract an agreement for extraterritoriality if they do not have the capacity for coercion and imposition. While convention and contracts are pareto efficient outcomes, coercion and imposition leave one party worse off (Krasner 1999: 12-16). Categorized as unequal treaties, extraterritorial treaties are instances of coercion and imposition. Power asymmetry is necessary for coercion and imposition to force a target state to do something that it would not otherwise do (Krasner 1999: 37). How much power asymmetry is necessary for the rulers of strong states to impose the will of their constituencies on a target state? Since “rulers are calculators” who aim primarily to keep power   their willingness to use power for a group will be proportionate to their sensitivity to that group(s) to stay in power (Krasner 1999: 41). Thus, Krasner’s theory suggests that equalization of power between a home and host country can make a home country with a government sensitive to the demands of groups who demand extraterritoriality to concede the abolition of extraterritoriality.

One of the explanatory variables for Organized Hypocrisy is power which Krasner does not define in Organized Hypocrisy. To test the power asymmetry hypothesis, one should operationalize power to measure the variation of power asymmetry between home and host countries. In Structural Conflict, Krasner distinguishes two faces of power: Relational power refers to “the ability to change outcomes or affect the behaviour of others within a given regime” while meta-power refers to “the ability to change the rules of the game” (1985: 14). The reference to power in Organized Hypocrisy is relational power, because in Organized Hypocrisy, Krasner takes “rules of the game” or norms of sovereignty as given. Second, in Organized Hypocrisy Krasner uses power in conjunction with “power asymmetry.” Asymmetry indicates a relationship between two entities. Since “Changing the outcome of struggles fought with relational power requires changing actor capability,” relational power is state capacity  (1985: 14). My operationalization power asymmetry follows Mearsheimer (2001) who measures power by dividing it into two components: economic and military capacity. He combines steel production and energy consumption to measure economic capacity and combines the size of the military and military budget to measure military capacity. I follow Mearsheimer’s approach to measure power to test the power asymmetry hypothesis for two reasons: First, Mearsheimer’s approach is well established in power politics literature from which I derive power asymmetry hypothesis. Second, it is quantifiable as David Singer and Melvin Small’s National Material Capabilities Data, 1816-1985
 provides information for host and home countries’ steel production, energy consumption, military size and military budget. 

Domestic Constituencies hypothesis:  If rulers are sensitive to the demands of groups who demands extraterritoriality then a home state will not abolish extraterritoriality.

The question of extraterritoriality influences the interest of two constituencies of home states. First, business groups located both in home and host may demand extraterritoriality to protect their commercial activities with host states. Second, missionaries who may benefit from extraterritoriality to protect their religious investments (such as churches) and civil investments (such as schools and hospitals) in host countries. Although groups that demand extraterritoriality are natural allies of right-wing, conservative parties, power of the ruling party/coalition and timing of election, home state’s political system, and rulers’ perception of the power of groups who demand extraterritoriality may also influence rulers sensitivity to the groups that demand extraterritoriality.

Two factors make operationalzing of rulers’ sensitivity difficult. First, so many factors (ideology of ruler, timing of the election, political system, power of the ruling party/coalition, perception of power of extraterritorial groups) may influence sensitivity of a ruler to groups that demand extraterritoriality. Highly contingent nature of these factors and the effect of different combinations of them make it difficult to theoretically operationalize it. Second measuring of the rulers’ sensitivity to extraterritorial groups should be independent of rulers’ decision to keep or abolish extraterritoriality to avoid tautology. To prevent these two problems, I will measure rulers’ sensitivity to extraterritorial groups as the ‘level of institutionalized access’ between these groups and rulers. If rulers are sensitive, then there should be institutionalized access between the extraterritorial groups and the ruler. For each case, I will code institutionalized access as high only if government agencies regularly consult to extraterritorial groups during policy making processes related to the host state.

Strategic Competition Hypothesis: if there is high level of geopolitical competition over a host country, home countries will not abolish extraterritoriality.

The third power politics variable to explain rulers’ decision to keep or abolish extraterritoriality is strategic competition, the level of struggle among great powers in a region. If there is a high level of strategic competition over a host country, then by definition, major host states are highly competitive in the region. Assuming that extraterritoriality will create incentive for the citizens of home states’ citizens to move to the host state for business and missionary activities, extraterritoriality will increase the influence of home states over a host state. This is because of two reasons: First, more businessmen and missionaries mean more lobbying capacity for home state in the host state. Second, existence of large number of businessmen and missionaries lead more opportunities (and more legitimacy) for host countries’ intervention into host states for the interest of their citizens. Given the high level of strategic competition, a home state will not abandon its extraterritorial claims as long as its strategic competitors do not abandon theirs because the unilateral abolition of extraterritoriality may lead to less influence over a host state. One may conjure another possibility for a state to abolish extraterritoriality under high level of strategic competition: strategic alliance with the host state. If a great power is losing its influence in the region where a host state located or if it has no strategic allies in the region, the great power may have incentive to abolish extraterritoriality in return to establish an alliance with the host state. 

A measure for level of strategic competition among major home states requires both a measurement to determine who are the major home states and a criterion to describe level of strategic competition among them. For the major home states, I will use the same set of major home states that I determined to specify the dependent variable—the number of home states’ business, missionaries, citizens, and consular courts in a host state. I will determine the level of geopolitical competition in each case as high or low. This variable can lead to a tautological argument if one measures the level of strategic competition over a host country with the outcome. I will measure the level of strategic competition independent of the outcome. I will use major home countries military doctrines/strategies for each home country to determine the degree of competition. If a major home country defines its military doctrines/strategies regarding a particular host country against another country, I will code it as high level of strategic competition. If there is no major home country that defines its military doctrine/strategy over a host country against another home country I will code it as low level of strategic competition over a host country. 

The English School

The English School links the abolition of extraterritoriality to the expansion of international society. Although the English School is theoretically and methodologically diverse (eclectic?), the differentiation of international system and internationally society appears one of the core principles of the School (Bull 1977; Bull and Watson 1984; Gong 1984).
 In The Anarchical Society, Hadley Bull defines international system and international society. States form an international system when “two or more states have sufficient contact between them, and have sufficient impact on one another’s decisions, to cause them to behave—at least in some measure—as parts of whole” (1977: 9). States form an international society when “a group of states, conscious of certain common interests and common values, form a society in the sense that they conceive themselves to be bound by a common set of rules in their relations with one another, and share in the working of common institutions.” While all states are part of the international system, only a subset of states composes international society. States that are part of international system but not of international society can enter into international society if they fufill the membership requirements.
English School Hypothesis: If home states perceive host countries as members of international society, then home states will abolish extraterritoriality. 

Existence of extraterritoriality indicates that some countries belonged to the international system but not to international society. Home countries will abolish extraterritoriality only when home countries perceive host countries as members of international society. Despite this clear theoretical prediction, conceptual vagueness of ‘international society’ prevents to derive strong empirical predications. In Dale Copeland’s terms:
[I]t is difficult to figure out what exactly the School is trying to explain, what its causal logic is, or how one would go about measuring its core independent (causal variable), ‘international society.’ As it stands, the English School is less a theory of that provides falsifiable hypotheses to be test (or that have been tested) than a vague approach to thinking about and conceptualising world politics. It offers descriptions of international societies through history and some weakly defined hypotheses associating these societies with greater cooperation in the system, but not much else (2003: 427).

Gerrit Gong’s conceptualization of international society in The Standard of ‘Civilization’ in International Society attests Copeland’s assessment about the English School difficulty to measure its core independent variable.  Gong lists five sets of policies that non-Western countries should accomplish to be a part of international society: 1) guarantee of basic rights (especially for foreigners) including life, dignity, property, freedom of travel, commerce, and religion; 2) an efficient bureaucracy with a capacity for self-defence; 3) adherence to international law and maintenance of an efficient legal system with published laws which guarantees justice both for their own citizens and foreigners; 4) working diplomacy; and 5) obedience to civilized norms prohibiting practices such as suttee, polygamy, and slavery (1984: 14-15).
 After specifying the standards non-Western states should comply, Gong argues that the “standard of civilizations” has an implicit and subjective dimension. Even if a non-Western country accomplishes all the five criteria, the Western countries may continue to perceive it as non-civilized and thus not member of international society. Therefore it is not membership to international society but ‘perception’ of membership explains the abolition of extraterritoriality.

Following Gong’s argument that “standards of civilization” is a subjective criterion based on the perception of Western countries’ elite, I measure perception of Western elite using Western invitations home countries to the institutions of international society—intergovernmental organizations, intergovernmental conventions, intergovernmental conferences. Empirical evidence would support the English School hypothesis if high level of invitations rates correlates with the abolition of extraterritoriality and low level of invitation rates correlates with the maintaining extraterritoriality.
 
State-building
State-building links the abolition of extraterritoriality to state-building practices of non-Western countries, specifically establishment of the establishment of legal institutions in non-Western countries. European states demanded that non-Western countries to institutionalize a state-based legal system as a precondition for the abolition of extraterritoriality. Legal institutions are necessary for the legitimate monopolization of mean of violence. After non-Western countries codified their rules to clarify legal rights and consolidated legal authority to monopolize means of violence – a process which I call the institutionalization of a state-based legal system [etatization of law?]– Western states gave up their claims of extraterritoriality. 
State-building hypothesis: if a host country institutionalizes a state-based legal system, home countries will abolish extraterritoriality

Why did home countries demand that host countries institutionalize a state-based legal system as a condition for abolishing extraterritoriality? As interaction density between Western and non-Western countries increased, Western countries demanded that non-Western states clarify and enforce the legal rights of individuals to establish predictable and reliable economic, cultural, and political interactions. Any contract requires two conditions: information about legal rights and the enforcement of these rights. In the modern international system, states are responsible to clarify and enforce the legal rights of individuals within their territories. If an interaction occurs within a country, the state provides information about the legal rights of individuals and enforces them. When an interaction occurs across state borders, each state expects the other to provide information about legal rights and to enforce them. Western states required host states to institutionalize a state-based legal system to establish predictable and reliable interactions with them.

There are two components to the institutionalization of a state-based legal system: codification of legal rules and consolidation of state’s legal authority. As the first part of the institutionalization of a state-based legal system, codification is the process of systematically collecting and arranging rules into codes that are accessible to the public. States codify rules to clarify individual liberties and property rights through six main codes: constitution, criminal code, civil code, commercial code, criminal procedure code, and civil procedure code. The existence of the codes does not guarantee the protection of legal rights. As the second part of institutionalization of state based legal system, consolidation of legal authority is the process of establishing a court system. Using the codes, courts adjudicate among different legal claims. 
TESTING THE HYPOTHESES

Test Strategies

The empirical evidence of this paper based on a comparative case study based on two research strategies. First, for an initial test of the hypotheses, I will use Mills’ methods to correlate explanatory variables and extraterritoriality. Second, after establishing a correlation between independent and dependent variables, I will trace the process of the abolition of extraterritoriality.

Mills’ Methods (method of difference and method of agreement): I have two cases (China and Japan) and two observations from each case: 
	
	Japan
	China

	The abolition of extraterritoriality
	1899
	1943

	Major failed attempt to abolish extraterritoriality
	(1882) Tokyo Conference 
	1921 (Washington Conference)


Table 2: Cases
I selected to observations to get variations on the dependent variable. One of the observations in each case represents successful efforts to abolish extraterritoriality, while the other represents home states decisions not to abolish extraterritoriality. I will test alternative hypotheses by observing how variations on the five independent variables—power asymmetry, rulers’ sensitivity to the extraterritorial groups, strategic competition, perception of host countries’ place in international society, and institutionalization of a state-based legal system in host countries, and level of strategic competition—correlate with the dependent variable—Western states’ decision to keep or abolish extraterritoriality. Although Mills’ methods are useful to find correlations, they may not detect spurious correlations. This project is susceptible to spurious correlations because I expect that some of the explanatory variables (power asymmetry, institutionalization of a state-based legal system, and perception of membership to international society) might have high correlations with each other. The high correlation among explanatory variables prevents a decisive test. Process tracing offers another set of research tools to eliminate spurious correlations. 

Process Tracing: Using the British and American official sources (intra-government debates, parliamentary discussions, exchange between the governments and embassies, and reports from and to the counsels) I examine the process to explore how decisions makers explained their actions. These primary sources will be supported by public declarations, newspaper statements, and memoirs.
THE ABOLITION OF EXTRATERRITORIALITY IN JAPAN AND CHINA
First Cut: Mills’ Test
The following table summarizes the variation of independent and dependent variables.
	CASES
	INDEPENDENT VARIABLES
	DEPENDENT VARIABLE

	
	Power Asymmetry 
	Rulers’ sensitivity to extraterritorial groups
	Level of geopolitical competition 
	Membership  to international society
	Institutionalization  of a state-based legal system
	Extraterritoriality

	Tokyo Conf., 1882
	High
	Low
	Low
	Low
	Low
	Not abolished

	Japan, 1894-1899
	High
	Low
	High
	Low
	High
	Abolished

	Washington Conference
	High
	Indeterminate
	High
	High
	Low
	Not abolished

	China, 1943
	High
	Low
	High
	High
	High/Indeterminate
	Abolished


Table 3: Abolition of Extraterritoriality in China and Japan
Any of the power-politics variables correlate with the abolition of extraterritoriality. Power asymmetry between Japan, China, and major home states are high during all of these periods. Thus, power asymmetry cannot predict the variation of Western countries decisions to keep or abolish extraterritoriality. In history and political science literature, power asymmetry argument is prevalent for the abolition of extraterritoriality in Japan (Foster 1903: 361; Soyeshima 1910: 107). Did increasing Japanese power lead to the abolition of extraterritoriality in Japan?
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Table 4: Japanese economic capacity in comparison with major home states

Source: Singer and Small, National Material Capabilities Data
Variation of Japan’s economic (Table 4) and military (Table 5) capacity do not correlate with the abolition of extraterritoriality. Lack of correlation suggests that western states decisions to keep or abolish extraterritoriality were independent of the level Japan’s material capability. However, some may argue not the changes of the relative material capability the perception of Japan’s quick victories over China in 1894 explain the Western countries’ decision to abolish extraterritoriality. There are three problems with this argument. First, Britain, the leading extraterritorial home state abolished agreed to abolish extraterritoriality before the Sino-Japanese War started. Second, the treaties other 
countries signed with Japan copied the British-Japanese Treaty of 1894. These similarities suggest that Britain’s abolition of extraterritoriality, rather than Japanese victory over China, motivated other home states to abolish extraterritoriality. Third, ending the Sino-Japanese war, the Treaty of Shimonoseki ceded the Liaotung Peninsula to Japan. On April 23rd 1895, six days after the signature of the treaty, Russia, France, and Germany pressured Japan to return the peninsula to China. The Triple Intervention shows home states were able to militarily coerce Japan during the period they abolished extraterritoriality. Therefore it is implausible to link home countries abolition of extraterritoriality to the Japanese victory over China. [image: image2.emf]RELATIVE SHARE OF MILITARY POWER: MAJOR 
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Table 5: Japanese military capacity in comparison with major home states

Source: Singer and Small, National Material Capabilities Data

The second explanatory variable of power politics, the variation of the rulers’ sensitivity towards domestic constituencies, does not correlate with the rulers’ decisions to abolish extraterritoriality either. The highest level of involvement of domestic constituencies occurred during the period from the Washington Conference of 1921 to the meeting of the Extraterritoriality Commission in China in 1926.  State rulers established institutionalized access with missionaries and business groups. This high level of involvement does not offer any strong prediction because of the divided opinion of missionaries and business groups. While the business groups lobby to keep the extraterritoriality, missionaries were highly divided. While protestant missionaries advocate for the abolition of extraterritoriality, other missionary groups ask their governments to keep it. 

Table 3 also suggests that the last explanatory variable of power politics, the level of strategic competition is not a good predictor of the abolition of extraterritoriality. Historians and political scientists offered strategic competition logic arguing that the United States and Britain abolished extraterritorially to support China against Japan (Iriye 1986: 533; Clifford 1991: 277). There are two problems with this argument. First, Chinese war against Japan was not motivated to help the United States or Britain but to secure China’s survival. Given the China’s survival was at stake, China would fight against Japan regardless of United States or Britain’s support. Second, China depended on the allies’ military support for survival. Given China’s dependence on the allies for survival, China was not in a position to impose its demands on the allies. Thus, it is not surprising that the incentive to abolish extraterritoriality did not come from China but from the allies. Third, it is questionable to what extent the allies need China to defeat Japan.
The English School scholars argued that western states abolished extraterritoriality in Japan in 1899 because they perceived Japan as a member of international society (Gong 1984: 164-165; Suganami 1984: 197). Whereas, China’s failure to fulfil the standards of civilization prevented it to be a member of the international society when the extraterritoriality commission convened, and thus, western states refused to abolish extraterritoriality. Only after China’s admission to the international society, western states agreed to abolish of extraterritoriality by 1943 (Gong 1984). 
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Table 6: China and Japan: Comparison of IGO Membership
Source: Singer and Wallace, Intergovernmental Organizations Data

First, the level of Japan’s membership in IGOs does not indicate any relative increase between 1882 and 1899 period. During this period, Japan’s became member of two additional IGOs. This increase however is negligible given the increase of the number of IGOs during this period. Western states abolished extraterritoriality. Japanese IGO membership suggests that Western states did not perceive Japan to be a part of international society until the 1910s which contradicts with the English School hypothesis. However, the number of IGOs in the nineteenth century Japan was too low to infer any strong conclusions to test the English School explanation of the abolition of extraterritoriality in Japan. The English School hypothesis offers a strong prediction for the Chinese case. Chinese membership in international society is high both during the Washington Conference and the Second World War. Although Chinese membership in international organizations suggests that Western states perceived China as part of international society, Western states kept extraterritoriality during the Washington Conference. The Western states’ decision to keep extraterritoriality poses difficulty for the English School.

Lastly, Table 3 shows that Mills’ tests do not eliminate the state-building hypothesis. The non-abolition of extraterritoriality correlates with low level of institutionalization of a state-based legal system in Japan and China. In the next part, I provide evidence in detail to suggest that the institutionalization of a state-based legal system explains the abolition of extraterritoriality for each case.
The Tokyo Conference of 1882

During the Tokugawa period (1615-1868), Japan lacked a state-based legal system. First, the Japanese judicial system was feudal which territorially limited the judicial authority of the Tokugawa Shogunate in both civil and criminal law (Henderson 1968: 397-399). The judicial authority was feudally dispersed among hundreds daimyos, the imperial court, and the Tokugawa Shogunate.
 Second, the Tokugawa legal system did not cover all aspects of social life. Except for the taxes or basic security, customs and rule of the village (muragime) governed legal and property rights of individuals. Third, as related the prevalence of customary law, there were few written rules in the field of civil law.
 Fourth, common people did not have access to the written law. Only the government officials who administered the law had the access to it (Hoare 1994: 140?). Last, during the Tokugawa period, (even until 1871) there were no courts separate from the administrative offices as the ‘courts’ were “administrative offices with concurrent power to settle disputes”(Henderson 1968: 401). Even though law existed and was administered in Japan, these five factors prevented the Japanese judicial system during the Tokugawa period from clarifying and enforcing the legal and property rights of individuals.
Institutionalization of a state-based legal system constituted an important part of state-building process of the Meiji Period (1868-1912) which aimed to eliminate the feudal, semi-independent domains through a unified administrative structure. Institutionalization of a state-based legal system was a part of Meiji leaders’ state-building projects to create a unified administrative structure in Japan. In The Rise of the Rational State in France, Japan, the United State, and Great Britain, Bernard S. Silberman (159) observes:

“Within the thirty-two year period between 1868-1900 there emerged in Japan, to the general astonishment of Western observers, a bureaucratic structure with bore a striking resemblance to Weber’s rational-legal type. The creation of modern administrative structure seemed all the more startling since Japan in 1868 possessed a political and administrative system that had more in common with feudalism than with late nineteenth-century Western states.”

Even though they disagree on its sources, Japan experts agree with Silberman’s observation on Meiji rulers’ success in establishing a unified administrative structure (Ward, Rustow et al. 1964; Henderson 1968; Ward, Burks et al. 1968; Westney 1987; Beasley 1989). Amidst the administrative reforms of establishing a unified administrative structure, in February 1881, Mori Arinori, Japanese Ambassador in London, contacted Earl Granville, British Foreign Minister, to revise the Anglo-Japanese Treaties to abolish extraterritoriality. In July 1881, Granville replied that the British Government could not accept such a revision “without previous careful examination of the laws of Japan and the constitution and legal procedure of the Japanese Courts”(Lane-Poole and Dickins 1894: 309-310). Such an examination was impossible because the British Government officials “have no means of judging how far the laws which are believed to be under revision and the practice of the Courts, which do not to be regulated by any positive rules of procedure, have been brought into conformity with the principles received by Western nations”(Lane-Poole and Dickins 1894: 311). Because of the lack of information about the judicial reforms Japan undertook, Granville stated, the British Government could not accept the abolition of extraterritoriality. Rather than abolishing extraterritoriality, Granville proposed a multilateral conference between Japan and all the home state representatives in Tokyo “for the purpose of arriving at a general agreement as to essential amendments in the existing treaties”(Lane-Poole and Dickins 1894: 311).

Legal reforms started in Japan with the Meiji Period (1868-1912). During the Meiji period, the state-building period of modern Japan, Japanese rulers initiated large scale reforms including the establishment of a national administrative structure, a modern military based on conscription, and a tax system. The Meiji leaders also initiated the establishment of a judicial system with a new court hierarchy and codified legal rules.
 Meiji’s legal reforms had two parts. Dan F. Henderson  argues that in the first stage (1868-1882) Meiji leaders focused on the creation of a central judicial system, and the codification of criminal law with a court system to support it (1968: 416-417). From 1882 on, Meiji Leaders directed their attention to the systemization of their prior reforms through a constitution and the codification of an extensive body of law for the entire private law field by replacing the diverse customary law. Ishii Ryosuke divides Meiji judicial reforms into three phases (1958: 13). In the first phase (1868-1881), the feudal judicial structure was disintegrated but the Meiji reforms did not succeed to replace the disintegrated feudal judicial structure with a state-based legal structure. Starting with the Criminal Code (1882) and the Code of Criminal Instruction (1882), in the second phase (1882-1898) Meiji leaders implemented the modern codes. In the third phase (1899-1912) the Codes were enforced without any further amendment. As the first phase was a period of preparation, and the last phase was period of code enforcement, Ishii Ryosuke  argues that the second was the most important as phase of institutionalization of the modern judicial system in Japan (1958: 14). According to Henderson, although Japan understood the importance of the codified laws in the 1880s, the customary law of the Tokugawa period continued to operated in civil and commercial interactions and their applications varied from place to place.

Tokyo Conference started on January 25, 1882.
 Inoue brought up Japanese suggestions to abolish extraterritoriality in the 11th meeting on June 1, 1882. He proposed “within five years from the date of the ratification of the proposed new treaties, home states would abolish extraterritoriality” except in certain capital offences and in matters affecting the personal status of foreigners such as marriage. During the five-year transition period, the Japanese courts, composed in part of foreign judges, would deal with criminal and civil cases when foreigners were involved. Inoue conceded that if home states were to accept the abolition of extraterritoriality, Japan would agree to the enlargement of foreign rights of residence and land tenure within the Treaty Ports and permission for foreigners to travel, although not to reside or hold land, in the interior.

Although some representatives, including the American Minister Bingham and German Minister Herr von Eisendecker, tend to accept Inoue’s proposal, the British and French representatives opposed it.
 In the same meeting, Bingham expressed his support to the proposal but also indicated that he had no authority to speak for the American government or to commit the government to the abolition of extraterritoriality.
 In the 15th meeting on July 17, Parkes, British Ambassador in Tokyo, raised four objections to the abolition of extraterritoriality. First, there had not been sufficient time to observe the effectiveness of the Criminal Code of 1880, which had become effective in January 1882. Second, Japan did not have a civil or commercial code. Third, Japanese judges did not have training in Western legal systems and conceptions, training which was seen as necessary by Parkes in order to apply the laws adopted from Western legal systems. Fourth, the five-year period was not enough time to replace the judges of the old system with new judges to apply the codes.
 After these discussions, British and French representatives indicated that they too would veto to the abolition of extraterritoriality. The Conference ended on July, 27 with no abolition of extraterritoriality (Jones 1931: 101). The discussions at the Tokyo Conference indicate that the lack of state-based legal institutions explain Britain’s reluctance to abolish extraterritoriality. 
Parkes continued to establish a direct connection between the legal institutionalization in Japan and the abolition of extraterritoriality. After the Tokyo Conference ended, Inoue exchanged opinions with foreign delegations. Accepting extraterritoriality only as a temporary system (Jones 1931: 95), Parkes told Inoue that Britain would accept the abolition of extraterritoriality when “Japan opens the interior to foreigners, and perfects her legal system by promulgating criminal code, code of criminal procedures, civil code, commercial code, and code of civil procedure all of which Britain approves” (cited in Hikomatus 1959, 142). Victor Dickens, who wrote a biography of Sir Harry Parkes in 1894 using Parkes’ dispatches and notes concludes that Parkes’ insistence on keeping extraterritoriality during the Tokyo Conference reflected Parkes’ perception of the lack of Japanese legal institutionalization. However, if the lack of legal institutionalization explains British policy, why did American policy differ from British position?
Did the United States support the abolition of extraterritoriality? The evidence suggests that it did not. The Tokyo conference discussions show that although Bingham, supported the abolition, he stated that he did not have authority to talk for his government. Despite Bingham’s conviction and suggestion to abolish extraterritoriality, the State Department was against the abolition of extraterritoriality.  Researching Bingham’s career in Japan in John A Bingham and Treaty Revision with Japan Philip Ned Dare suggests that in the earlier years of his residence in Japan in the 1870s Bingham was against the abolition of extraterritoriality (1975: 152). Gradually Bingham started to support the abolition of extraterritoriality as he considered Japanese legal reforms eliminated the need for extraterritoriality (Dare 1975: 184). In a dispatch on May 22, 1882, Bingham recommended to Frelinghuysen, the United States Secretary of State, that the United States should abolish extraterritoriality before Inoue presented his proposal. Transmitting the 11th meeting to Frelinghuysen, Bingham reiterated his support for the abolition of extraterritoriality. On August 27, 1882, Bingham sent another message to the State Department, arguing that European states would abolish extraterritoriality “when the actual condition of Japan comes to be better understood by foreign states—her wonderful progress in the knowledge of good government and judicial administration.”
 After the Conference Bingham sent the State Department articles by the European legal scholars who argued that Japan’s legal system is was capable of administering justice the way in which the host countries demanded. Citing these legal scholars Bingham insisted that the United States should abolish extraterritoriality.
 Bingham’s persistence, however, failed to convince the State Department to abolish extraterritoriality. On September 16, 1884, Secretary of State, Frelinghuysen, instructed Bingham that the United States does not support the abolition of extraterritoriality.
 
This section presented data on Japan’s legal institutionalization in the first part of Meiji Restoration and examined the debates of the Tokyo Conference. Japanese historians agree that Meiji period introduced extensive state-building projects but they also agree that Japan did not institutionalize a state-based legal system by the time of the Tokyo Conference of 1882. In other words, lack of institutionalization of a state-based legal system correlated with Western states’ decisions to keep extraterritoriality. Process tracing of the conference further uncovers that the British representative, Hanry Parkes’s arguments about Brian’s rejection of the abolition of extraterritoriality rested on the Japan’s lack of state-based legal institutions.

Abolition of Extraterritoriality in Japan, 1894-1899
The Japanese Foreign Minister, Mutsu Munemitsu, appointed Aoki Shuzo who was the minister to Berlin at that time, also as minister to London to contact Britain regarding the abolition of extraterritoriality.
 The draft Aoki presented disappointed Fraser (the British Ambassador to Japan who was in London at the time) as “that there were no guarantees for the protection of British residents in their person or property, nor provision for regulations regarding harbour and tonnage dues or trade laws.”(Perez 1999: 107) Reading the draft, Fraser wrote to the Prime Minister Rosebery that the “discussion be suspended until after the new Japanese law codes had been in actual operation for at least a year, in order to determine not the nature of the laws, but also the manner in which they were to be implemented.”
 Fraser’s reservations about the abolition of extraterritoriality reflected his concerns that the legal reforms in Japan had not yet led to  the codification of commercial and civil laws.

Starting with the enforcement of Criminal Code and Code of Criminal Procedure in 1882, the Meiji leaders undertook a program of codification.
 All codes came into operation by 1891 except for the Civil Code and the Commercial Code, justifying Fraser’s initial reaction. The Commercial Code and the Civil Code were enforced in 1898. All the law codes were promulgated from 1882 to 1898 (Ryosuke 1958: 19). Table 6 shows the enforcement dates of the “Six Codes.” 

	Name of the Code
	Enforcement Date

	Imperial Constitution
	1889

	Criminal Code
	1898


	Criminal Procedure
	1890


	Civil Code
	1898

	Civil Procedure
	1890

	Commercial Code
	1898


Table 7: Enforcement Dates of Major Codes in Japan

Source: Japan in the Beginning of the 20th Century .p: 83-84

In addition to the codification, during the 1882-1899 period Meiji statesmen established an extensive court structure to consolidate its state-based legal authority in Japan. The 1890 Law Relating to the Organization of Courts of Law established a court system of four grades of courts: a Supreme Court, appeal courts, local courts, and district courts. Table 7 shows the increase of the courts of first instance (local and district courts) in Japan. Since Japan did not extend its territorial boundaries during this period, given the regular population increase, an almost 80 per cent increase indicates increased level of legal consolidation in Japan. Table 8 shows the number of courts, court staff; and the ratio of population and area per court in 1901. These numbers suggest that by the end of the nineteenth century, Japan established an extensive state-wide court system. 

	Year
	Local Courts
	District Courts
	Total

	1877
	49
	89
	138

	1878
	62
	123
	185

	1879
	67
	139
	206

	1880
	70
	171
	241

	1881
	70
	170
	240

	1882
	70
	117
	187

	1883
	79
	187
	266

	1884
	99
	187
	286

	1885
	99
	190
	289

	1886
	99
	194
	293

	1887
	99
	194
	293

	1888
	99
	194
	293

	1889
	99
	198
	297

	1890
	99
	198
	297

	1891
	48
	299
	347

	1892
	48
	299
	347

	1893
	49
	301
	350

	1900
	49
	310
	359


Table 8: Courts of first instance in Japan, 1877-1900

Source: All data are from Tokei Nenkan (1882-1896) except for 1900 numbers which are from Japan in the Beginning of the 20th Century.

	Type of the Court
	Number
	Number of Judges
	Number of procurators
	Population per court
	Area of district per court

	Supreme Court
	1
	25
	7
	45,193,583
	24,998.80

	Appeal Court
	7
	121
	29
	6,456,227
	3,571.26

	Local Courts
	49
	399
	140
	922,319
	510.18

	District Court
	310
	557
	159
	145,786
	80.64


Table 9: Distribution of Courts in Japan in 1901

Source: Japan in the Beginning of the 20th Century.1904. p. 82
Despite Fraser’s caution and their citizens’ concerns due to increasing anti-foregn demonstrations in Japan, the British agreed to discuss Mutsu’s proposal and requested information about the law codes (Perez 1999: 109). Learning of the Britain’s insistence about getting more information about the new codes, Mutsu agreed to provide a Diplomatic Note promising for the enforcement of the codes and consenting to the publication of the codes before the enforcement of the new treaty (Perez 1999: 114). On April 2, 1894, the negotiations started (Perez 1999: 137). On the first day, Bertie, Britain’s chief negotiator indicated six problems with the Japanese draft about revision of treaties. One of the six problems was that Japan did not provide “full information as to the laws which would be enforceable upon British subjects on the cessation of consular jurisdiction.”

When Bertie asked to examine translations of the codes, Aoki answered that “if any existed they would be in either German or French” as Japanese modeled their codes based on French and German codes. Aoki promised to provide translated codes to the British Government, “if they were in fact available” (Perez 1999: 155). Despite the insistence of the British Government, Aoki did not grant a public guarantee regarding the promulgation of the Japanese codes and assuring British officials that if the Japanese Government fail to promulgate the codes in the five-years transition period, extraterritoriality will remain (Perez 1999: 143). On July, 16, 1894, Britain and Japan signed the Aoki-Kimberley Treaty to abolish British extraterritoriality in Japan. With the treaty, Japan gave a diplomatic note to Britain declaring that the Japanese Government would not ask to have the Aoki-Kimberley Treaty enforced until the Japanese Codes were in full operation.
 
This section presents data to show that Japan’s institutionalization of a state-based legal system occurred in the 1880s and 1890s. During this period, Japan was able to establish an extensive court structure. The domestic reaction against the promulgation of civil and commercial codes slowed the codification process but could not stop it as the Japanese Government promulgated civil and commercial codes by 1899. The British Government’s accepted the abolition of extraterritoriality on the condition of the promulgation of civil and commercial codes. 

Washington Conference and the Commission on Extraterritoriality in China
As early as 1902 and 1903 the United States and Britain promised to abolish extraterritoriality in China if China established adequate judicial institutions to protect the legal and property rights of their citizens. Chinese representative in the Washington Conference claimed Chinese judicial institutions were adequate to protect foreigners and their property and since the Law Codification Commission about the finish codification, home states should agree to abolish extraterritoriality when the codes were complete. Sceptical about Chinese claims, home states agreed to establish the Commission on Extraterritoriality to evaluate the Chinese judicial system. The Chinese postponed the first meeting of the Commission in order to have time to translate the draft codes into English. The French-Chinese controversy over the Boxer indemnity further delayed the Commission’s meeting until 1926.

Legal reforms started in China at the turn of the 20th Century with the establishment of the Law Codification Commission in May 1904 (Chen 1999: 19). The Commission drafted the Civil Code of 1911 based on the Japanese Civil Code, which in turn, was based on the German Civil Code. The Civil Code of 1911 was never promulgated due to “strong conservative resistance”(Huang 2001: 29). Comparing the Qing and Republican legal reforms, Philip Huang claims that “despite the vigorous drafting activities of the legal reformers, little was actually accomplished in civil judicial reform until the 1930’s” (2001: 29). Similary Roscoe observes that Qing and Republican leaders’ attempts to replace the Tang Code with civil, criminal, and commercial codes failed until 1930 (Roscoe: 277). 

In addition to the failure to codify their laws, the early Republican governments’ attempts to consolidate a state-based legal authority failed. The early Republican government inherited the late imperial judicial structure of the Qing Dynasty. Late imperial China was composed of twenty-two provinces. Either each of the provinces had a governor or a governor general administered two or three provinces. Provinces were divided into several prefectures administered by a prefect. Each prefecture was divided into several districts. There were about twelve to thirteen hundred districts and in each district, a local magistrate and his staff carried out the administrative and judicial responsibilities for two-hundred thousands or more people. The Collection of taxes, suppression of crime, and adjudicating of disputes were the most important functions of a magistrate. 

Given the undersupply of legal sources, many judicial disputes were not officially adjudicated through the magistrate but solved through mediation or adjudicating using customary law by unofficial mechanisms such as village elders, clan leaders, guild heads. According to Shapiro (Shapiro 1981), using Confucian ideals about harmony, the central government encouraged people to use the mediation of nonofficial sources to alleviate the judicial burden of the district magistrate.
 Uncertainties about the nature and scope of cases when district magistrates dealt with them encouraged people to use unofficial, non-state mechanisms to solve their disputes. The limited supply of state-based judicial sources and uncertainties about how official mechanisms solved the disputes created “a very definite and very strong pattern of avoidance of litigation”(Shapiro 1981: 182).

One of the legal reforms of the early Republican governments was to establish ‘modern courts’ to discontinue the judicial responsibilities of local magistrates. However, by 1926, the Government had established only ninety-one courts. In the remaining areas, magistrates continue to adjudicate legal cases and people used nonofficial means to solve their legal disputes. In addition to the lack of ‘modern courts,’ the Washington Conference convened during the Warlords period (1916-1927), when warlords took military and administrative control within their territories without much interference from the central government. The central government’s failure to establish ‘modern courts’ and its inability to control warlords suggest that during the time of the Washington Conference, the Chinese state did not consolidate its legal authority over large parts of China.

So far, I have presented evidence to suggest the lack of a state-based legal system in China correlated with the non-abolition of extraterritoriality. Did lack of state-based legal system in China cause the non-abolition of extraterritoriality? Since the Extraterritoriality Commission’s activities and reports were decisive for major home states’ decision to keep extraterritoriality, in the remaining part of this section I will examine the activities and reports of the Commission.

The first responsibility of the Commission was fact finding. The Commission’s members visited prisons and courts in the provinces they were permitted to enter.
 Simultaneously with fact finding, the commission regularly met to analyze the information they collected (Fishel 1952: 116). After nine months of collecting and analyzing the information on the Chinese judiciary, the Commission wrote its report: The Report of the Commission on Extraterritoriality in China. The report concluded there could be no relinquishment of extraterritoriality in China until the Chinese state established a state-based legal system that was effective in all Chinese territories independent of any interference from other branches of the government, civil or, more particularly, military (Fishel 1952: 122). 

The report had four parts: on the practice of extraterritoriality, on the laws and judicial system of China, on the administration of justice in China, and recommendations. After acknowledging the efforts of the Chinese law codification commission, the second part “The Laws and Judicial System of China,” claimed that the Parliament enacted very few of the laws and that Chinese courts did not apply them. Although only the legislature had constitutional law-making authority, the Chinese ‘laws’ were either mandates of the President or orders of the Ministry of Justice. Furthermore, the Report indicates that China lacked a civil code, a commercial code, bankruptcy law, patent law, land expropriation law, and a law concerning notaries public.

After dealing with the issue of codification in the second part, the third part of the report, “Administration of Justice in Chinese and Extraterritorial Courts in China” described the condition of law enforcement. The report stated that increasing disorder as a result of the decreasing authority of central government after the death of President Yuan Kai-shik prevented courts from protecting the legal and property rights of civilians. In the absence of a strong central authority, warlords retained administrative, legislative and judicial functions. Because military leaders, rather than the central government, had been paying the salaries of judges and police, these military leaders regularly interfered with the judicial process. The dependence of law enforcement personnel on the warlords also decreased the independence of the courts.
 In addition to the necessity of the independence of the courts from warlords, the report also assessed the number of courts. According to the report, in 1926, one hundred and thirty nine modern courts of all grades (ninety-one ‘modern courts’ of them are courts of first instance) operated in China.  Given the huge Chinese population, there was one court of first instance for every 4,400,000 people; a proportion which the reports argued was inadequate to the population and size of the country (1926: 100). To sum up, the third part of the report concluded that China did not consolidate legal institutions to adjudicate legal problems and enforce court decisions. Adjudication of legal problems and the ability to enforce court decisions were prerequisites to protecting the legal and property rights of people within China’s borders. 

After pointing out the problems in the codification of the laws and the consolidation of judicial authority in China, in the fourth part the Commission recommended the reforms China should adopt for the abolition of extraterritoriality. These recommendations were:

1) A civilian judiciary should administer the legal issues of civilians without any interference from other branches, civil or military, of the government.

2) China should complete and promulgate the following laws: civil code, commercial code, bankruptcy law, patent law, land exportation law, and law concerning notaries public. China should revise its criminal code.

3) China should establish and maintain a uniform system for the regular enactment, promulgation and rescission of laws to prevent uncertainties regarding its laws.

4) China should extend the system of modern courts, modern prisons, and modern detention houses and eliminate the magistrates’ courts, the old-style prisons, and detention houses.

5) China should make adequate financial provisions for the maintenance of courts, detention houses, prisons, and their personnel (1926: 107-109).

The establishment of the Commission, its activities, and its report support the state-building hypothesis that institutionalization of a state-based legal system was a necessary condition for the abolition of extraterritoriality. Home states established the Commission to examine the Chinese judiciary and to assess its capability to protect individual and property rights. After examining Chinese codes, its courts, and prisons, the Commission concluded that the Chinese Government lacked the institutional structure to protect individual and property rights. Based on these findings, the commission recommended that China continue its reforms to institutionalize a state-based legal system in order to abolish extraterritoriality. Following the commission’s recommendation, the home states kept extraterritoriality.

The Abolition of Extraterritoriality in China, 1943
In July 1926, Kuomintang’s National Revolutionary Army left its base in Guangzhou for the Northern Expedition to bring the warlords under the central government’s control. After establishing the National Government in Nanking in April 1927 and capturing Beijing in June 1928, the Kuomintang officially ended the expedition. After the ‘unification’ of the country, the National Government initiated a series of state-building projects. One of the integral parts of the state-building process was the consolidation of the Government’s legal authority (Chen 1999: 23).
 The National Government transferred the responsibilities of the Codification Commission to the legislative organ of the government, Legislative Yuan. The Legislative Yuan established five commissions for codification: The Commission on Civil Codification, the Commission on Commercial Codification, the Commission on Land Legislation, the Commission on Labor Laws, and the Commission on Local Administration Laws.
 After revising the drafts prepared during the Qing period, the commissions compiled new codes. These revisions and compilations produced the Constitution, The Civil Code of 1929-1930, The Commercial Code, The Criminal Code, the Code of Civil Procedure of 1930-1931, and the Code of Criminal Procedure of 1928 (Huang 2001: 29-35). Chinese law under the Kuomintang reforms was “becoming Western law, in its form, terminologies, and notions.”
 
The existence of legal codes is necessary but not sufficient without the state institutions to enforce the codes. After putting the warlords under some level of central governments’ control, the Nationalist Government initiated judicial reforms to replace the ‘magistrates courts’ with ‘modern courts.’ The Organic Law of 1931 established the judicial structure of China. The law put the Chinese judiciary under the control of the Judicial Yuan whose the most important function was to standardize the interpretations of the law and apply them throughout country (Ch'ien 1950: 132-133). The Law of Organization of the Judiciary of 1932 divided the courts into three different groups: the District Courts in districts (and Branch Districts Courts for large districts), the High Courts in provinces (and Branch High Courts for large provinces), and the Supreme Court in Nanking.
 According to statistics released by the Ministry of Justice at Nanking, under the Judicial Yuan the number of ‘modern courts’ grew from hundred and thirty-nine in 1926 to four hundreds and six in 1937. Of these four hundreds and six courts, two hundreds and ninety-eight were District Courts, hundred and seven were High Courts or Branch High Courts, and one was the Supreme Court in Nanking.
 The activities of the Judicial Yuan from 1928 to 1937 shows that the Nationalist Government took steps to consolidate a state-based legal authority to enforce the codes it promulgated. Although these steps seem still insufficient, as only about a quarter of districts had ‘modern courts’ and the state judicial presence in the rural areas was low,
 the central government’s reforms indicate a strong trend towards further consolidation of the state’s legal authority. The advent of the Sino-Japanese War and Japanese occupation of the Eastern parts of the country stopped the state-building projects of the Nationalist Government, including the legal reforms. How did the Chinese judicial institutions cope with the war and occupation? Did the Nationalist Government succeed in the consolidation of legal authority under war conditions and occupation that justified the abolition of extraterritoriality? 

Unable to operate under Japanese occupation, the District Courts and High Courts moved to areas under the Chunking Government’s control. The Supreme Court moved into Chungking. During the war, twenty-four High and eighty-one Branch High Courts operated in the provinces, and three-hundreds and twenty-eight District Courts operated in the districts (Ch'ien 1950: 187). In 1946, there are twenty-six High and hundred-two Branch High Courts and four-hundred and seventy-nine District Courts. In the remaining of the districts (about two-third of them) local magistrates continue to adjudicate legal disputes (Ch'ien 1950: 254). 

The number of courts during the war years suggests that the Chunking Government compared to 1937 level, the number of High Courts decreased from hundred and seven to hundred of five but the number of districts courts increased from two hundreds and ninety-eight to three hundreds and twenty eight (Ch'ien 1950: 187). Given the Eastern China, where the majority of Chinese lived was under Japanese occupation, the absolute increase of the total number of courts indicates even a larger consolidation of legal authority as the population and area the courts operated in became significantly smaller. Furthermore, the movement of the courts to eastern China made the Nationalist Government consolidate its judicial presence in the rural areas where traditionally the central government’s judicial presence was low (Cheng 1938-1939: 12). Western China’s scarce resources might have forced the government to penetrate into society through its legal institutions to extract more resources for war-making. However, one might also imagine that war making activities might have led consolidation of legal authority, the war making activities may degrade protection of legal and property rights because state leaders may have an incentive to bypass existing legal institutions and laws to extract more resources from the population. The effect of the war and occupation helped the Government to consolidate its legal authority but whether that consolidation furthered the protection of legal and property rights of individuals. on the legal institutions is inconclusive. Given the uncertainties about the war-time functions of legal institutionalization in China, why did American and British rulers abolish extraterritoriality in 1943? 
Intra-departmental debates show a split within both in the State Department and Foreign Office about the abolition of extraterritoriality during the Second World War. John Brenan of the British Foreign Office and Ashley Clarke, the head of the Far Eastern Department advocated the immediate abolition of extraterritoriality. They argued that Britain can get credit being the initiator of the issue as opposed to Chinese or American initiation. The British Foreign Minister, Anthony Eden, initially favoured abolition: “I personally believe it to be a good policy to abolish extraterritoriality now, and I should like to do it in such a manner that China knows that initiative is ours not American. I am not afraid that gesture would be regarded as one of weakness.”
 Not Eden, but Maurice Peterson, the superintending under-secretary of the Far Eastern Department, Alexander Cadogan, the undersecretary of the Foreign Office and former British Ambassador to China, and W. E. Beckett, the acting counselor of the Diplomatic Service, were concerned about giving a sign of weakness in war-time war by abolishing extraterritoriality.
 Winston Churchill agreed with the anti-abolition group’s concern that the abolition of extraterritoriality may signal Britain’s weakness
 After agreeing with the United States that the United States will not act alone on the issue of extraterritoriality, the Foreign Office decided not to initiate the abolition of extraterritoriality.

Like the Foreign Office, the State Department discussed extraterritoriality in March and April of 1942. On March 19, 1942, in a memorandum, Walter A. Adams of the Division of Far Eastern Affairs highlighted five American concerns about extraterritoriality in China. First, Japan occupied parts of China where peacetime American economic and cultural presence had existed. Second, the State Department should find a way to show the American appreciation of China’s war efforts. Third, on several occasions during the war, American officials, including the Secretary of State, Cordell Hull, assured the Chungking Government about the American intention to abolish extraterritoriality after the defeat of Japan.
 Fourth, despite Chiang Kai-Shek’s “considerable” state-building efforts to unify China, it was likely that Chine would face disorder after the war due to the struggle between Chiang Kai-shek’s forces and the communists. Fifth, there was no popular demand in China for the abolition of extraterritoriality. After highlighting the American concerns regarding extraterritoriality in China, Adams concluded that “there is more to be lost than gained by abolishing extraterritoriality now” and extraterritorial treaties should be revised based on conditions after the defeat of Japan.
 On March 27, 1942, agreeing with the overall conclusions of the Adams report, the chief of the Far Eastern Affairs Division, Maxwell M. Hamilton, added two more concerns: extraterritoriality is anachronistic for the “manifestation of the war aims of the United Nations” and “The extraterritorial system is bound to go…….It would seem desirable not to envisage the re-emergence of a system which in a broad sense no longer conforms to modern concepts.”
 In his note, the Political Relations Advisor, Stanley Hornbeck, agreed with the concerns and conclusions of Adams and Hamilton.

In the beginning of May 1942, the Foreign Office and the State Department reached two similar conclusions: not to abolish extraterritoriality and act together in case of a Chinese demand.
 In July and August, the American policy started to change On July 11, 1942, Cordell Hull, wrote to the Ambassador in the United Kingdom that the United States will abolish extraterritoriality “at the earliest moment.”
 Hull’s message did not offer any reason for his decision. But, later in the end of August, in a letter to the American Ambassador in the United Kingdom, Hull clarified his motivations. He referred to public opinion to abolish extraterritoriality but added that there was no “strong concentrated pressure.” Although no urgent practical reason to abolish extraterritoriality existed, Hull concluded that extraterritoriality was not compatible with “modern international practices,” and “general norms in international relationships,” and “generally accepted principles of modern international law.”
 In another letter to the American Ambassador in the United Kingdom a week later, Hull enumerated the objectives that the abolition of extraterritoriality may accomplish, “strengthening Chinese determination in the war and to remove an anomaly in relations with China.”

Learning of the Department’s plans to abolish extraterritoriality, the Ambassador to China, Clarence E Gauss argued that the abolition of extraterritoriality should be “accompanied by a protocol or other understanding providing reasonable minimum safeguards for our nationals and their interests when they come under Chinese jurisdiction.” Given the “the unsatisfactory Chinese police, judicial and prison systems have not improved during the past decade; they have, in fact, suffered in retrograde,” Gauss claimed such a protocol or understanding may be crucial for American rights in China.

In October, anticipating that the new Chinese Ambassador, Wei Tao-ming, would demand the abolition of extraterritoriality, the State Department informed the Foreign Office of the American intention to abolish extraterritoriality
 and the Department sent a draft treaty to the Foreign Office abolishing extraterritoriality.
 On 10 October, the British and American governments notified the Chinese ambassadors that they would abolish extraterritoriality in China. The Foreign Office agreed with the State Department on the major points of the draft but asked—upon the request of the British Ambassador in Chungking— to include “an exchange of notes containing additional assurances concerning the treatment” of British and American citizens after the abolition of extraterritoriality.
 From October to the abolition of extraterritoriality, the State Department and the Foreign Office and Chinese officials exchanged notes on various aspects of the draft treaty. 
One can infer three conclusions from the State Department and Foreign Office documents. First, both the American and British ambassadors to China did not think Chinese legal institutionalization qualified for the abolition of extraterritoriality. Second, certain about the victory over Japan, the American and British policymakers seemed more motivated about reorganizing the postwar international order more than defeating Japan. Third, the American and British policymakers considered that extraterritoriality would not have a place in the post-war order. American and British policymakers made numerous reference to extraterritoriality as an ‘anomaly,’ and ‘anachronistic’ and their conviction that the extraterritorial system ‘is bound to go,’ and ‘has no place in international law’ within inter-departmental documents suggest the existence of a normative shift about the appropriateness of extraterritoriality in the international system. 

The abolition decision on ‘normative’ grounds, however, does not falsify the state-building hypothesis as the American and British Government received assurances of further legal institutionalization and protection of American and British citizens during the transition period from the Chungking Government. The American and British governments abolished extraterritoriality in China, on January 11, the same day they abolished extraterritoriality, the State Department and the Foreign Office gave a statement to the Chinese ambassadors. The content and the timing of the statement suggest existence of a relationship between the abolition of extraterritoriality and the Chinese judiciary. The American statement verifies that: 
  

“This Government has been following in recent years the progressive steps which the Chinese Government has taken in matters relating to the administration of justice. This government has noted the spirit which the Chinese Government has shown in adopting new civil and criminal codes, in establishing modern courts of justice, and in building improved prisons. It is believed that it is in the intention of the Chinese Government that this progressive program shall be extended throughout the territory of the Republic of China and that as areas of Chinese territory now under Japanese military control are restored to Chinese jurisdiction modern courts of justice will be reestablished and modern prisons will be restored or be built in such areas.”

During the time when China carried out legal reforms, the statement announced that the American Government received assurances from the Chunking Government that: 

“[F]oreign nationals who are parties to civil or criminal cases shall be subject to the jurisdiction of the modern Chinese courts of justice only; that in the case of police offenses foreign nationals shall be tried either by the modern Chinese courts of justice or by the police tribunals acting in accordance with duly promulgated laws, ordinances, and regulations; and that foreign nationals who may be detained or arrested or imprisoned by the Chinese authorities shall be held only in prisons designated by the Ministry of Justice for the detention of foreign nationals.”

CONCLUSION

Operation of Western courts in non-Western countries until the middle of the twentieth century and demonstrates ‘sovereignty’ is a unique feature of modern international system. Sovereignty is constructed through interactions of various state and non-state actors (Ashley 1984; Ruggie 1993; Thomson 1994; Biersteker and Weber 1996; Philpott 2001) Ending the Western legal intrusion into non-Western countries, the abolition of extraterritoriality varied over about fifty years period. The variation of timing of the abolition of extraterritoriality demonstrates that the diffusion of territorial sovereignty into non-Western countries occurred over time at irregular intervals spanning from the end of the nineteenth century to the middle of the twentieth century. 

Peter Katzenstein (1989) has remarked that the histories and perspectives of non-Western countries to examine the emergence and development of the Westphalian state system can be one of the most powerful and useful future directions for the work of international relations scholarship. Examining the abolition of extraterritoriality, this study responds to the Katzentein’s call to study Westphalian state system from the perspectives of non-Western countries. The abolition of extraterritoriality suggests that Westphalian state system requires a particular domestic authority structure namely state monopolization of legal authority [or etatization of law?].
In Organized Hypocrisy, Stephan Krasner offers a theoretically elaborate and internally consistent definition which isolates four meanings of sovereignty.
 Interdependence sovereignty refers to ability of control of public authorities to regulate flow of goods, ideas, and people across the borders. Domestic sovereignty refers to structure of political authority and effectiveness of authorities to control inside the territorial borders of the state. Westphalian sovereignty refers to the exclusion of external actors from authority structures of states. International legal sovereignty refers to recognition of legal capacities of political units to act as states. Building on Krasner’s terminology, this study explores an issue Krasner omits from his discussion: how different aspects of sovereignty, particularly domestic and Westphalian sovereignty, interact.
To justify his omission of not exploring how the aspects of sovereignty interact, Krasner argues that the aspects of sovereignty can be decoupled from each other. In other words, the change in one aspect of sovereignty does not change another aspect of sovereignty. Why does Krasner decouple different aspects of sovereignty? After isolating four meanings of ‘sovereignty,’ Krasner separates them as they relate to authority and control. International legal and Westphalian sovereignty are related to authority, domestic sovereignty is related to both authority and control, and interdependence sovereignty is related to control. 
 Arguing that only changes in authority structures, rather then effectiveness of control, related may bring the transformation at the system-level, he focuses on international legal and Westphalian sovereignty. This conclusion however does not follow because domestic sovereignty refers both authority and control within states. Recognizing this problem, Krasner concludes “the organization of authority within a state and the level of control by the state are not necessarily related to international legal or Westphalian sovereignty” (1999: 12). Pushing the domestic and control sovereignty out of his discussion, Krasner’s argument of organized hypocrisy produces a state-centric approach to international politics where states in the international system appear as homogenous entities with different international capacities. Variation of state capabilities have implications norms of sovereignty, but variation of other attributes of states such as authority structures, regime type, domestic capabilities, and ideologies do not.
	
	State Level
	System Level

	Authority
	Domestic Sovereignty

(domestic authority structures)
	Westphalian Sovereignty 

International Legal Sovereignty 

	Control
	Domestic Sovereignty

(effectiveness of state control within borders)
Interdependence Sovereignty
	


Table 10: Categorization of aspects of sovereignty based on Krasner (1999)
Krasner’s decoupling of international legal and Westphalia sovereignty from domestic and control sovereignty and his exclusive focus on the former has three consequences. First, it excludes the possibilities where the state-level authority structures interact with system-level authority structures. The second image and second image reversed frameworks proved fertile grounds for IR scholarship. One missing part of second image and second image reversed scholarship is interaction of domestic and international authority structures. From a second image perspective, changes of domestic authority structures can create externalities, and thus may influence system-level authority structures. From a second image reversed perspective, incursion of external authority structures in a state’s domestic politics can change domestic authority structures (Jupille and Caporaso 2004).
 Arguing that changes in the domestic authority structures and international authority structures are not related, Krasner’s approach cannot explain emergence and changes of sovereignty which results changes of prior changes of ideas about political authority and justice (Philpott 2001). Emergence and change of norms of sovereignty requires analysis of norm-entrepreneurs whose domestic and international activities construct standards of appropriate behaviour (Finnemore and Sikkink 1998). Furthermore, without an account to explain emergence and change of norms of sovereignty, Krasner cannot distinguish when ‘compromises’ of sovereignty are violations or changes of norms of sovereignty. Third, strict separation between state and system level authority structures prevents Krasner to explain microfoundations of state behaviour (Kingsbury 2000). Although the discrepancy of domestic and international norms create opportunities for rulers to violate norms of sovereignty to satisfy the constituencies, Krasner does not provide any theoretical account and does not specify mechanisms for how constituencies can have such a decisive role in rulers’ calculations. Similarly, Krasner’s empirical cases only show that instances of rulers’ violation of the norms of sovereignty but he does not show how the domestic norms or constituencies’ demands shape rulers decision to violate norms of sovereignty. 
Offering a second image argument based on states domestic authority structures, this study uncovers the interactions of state and system level authority structures to answer a particular puzzle: the abolition of extraterritoriality. The abolition of extraterritoriality shows how changes of state-level authority structures (domestic sovereignty) changes system-level authority structures (Westphalian sovereignty). Ruggie was the first to suggest bridging domestic and international authority structures to explore ‘sovereignty.’ He argues that the defining feature of the modern international system, sovereignty, is “the consolidation of all parcelized and personalized authority into one public realm” (1993: 151). This consolidation requires two demarcations: external from internal and public from private. In other words institution of sovereignty imposes geographical and functional requirements. Geographically, sovereignty requires territoriality which states limit their authority within a space with clear boundaries. Functionally, sovereignty requires states to demarcate of public and private authority relations based on “the hegemonic from of state/society relations that prevails internationally at any given time.” (Ruggie 1983: 280-281) The hegemonic form of state-level authority structure is an attribute is an explanatory variable for the system level authority relations. If the hegemonic form of state-level authority structures change, the system-level authority structures will vary.
What kind of demarcation between public and private is necessary for sovereignty? Why such demarcation is necessary? To answer this Ruggie refer to “the hegemonic form and state/society relations.”? According to Ruggie (1993), the monopolization of use of coercion by rulers demarcates public from private. Rulers achieved this monopolization by gradually imposing the king’s authority to enforce laws. King’s authority to enforce laws requires establishment of king’s laws and kings’s courts, a process for monopolization of legal authority. Zubaida (2003: 134) calls the same process as etatization of law as opposed to non-state laws such as customary, religious, merchant’s laws. “[C]odified law in its modern form is the law of the state, and the judge is functionary of the state who has to arrive at a judgement from the codes and procedures determined by it[state]. (Zubaida 2003: 1)
If the state monopolization of legal authority [etatization of law?] is the hegemonic form of state/society relations, why ‘institution of sovereignty’ requires the state’s legal monopoly [etatiztion of law?]? The intuitive starting point to answer this question is to explore which groups demanded states’ legal monopoly at the state-level in the first place. In Economy and Society, Marx Weber argues that the state officials and bourgeoisie’s interest lie behind the codification of law, the vital part of state’s legal monopoly. To state officials, the codification of law was necessary for social unification and moderation the conflict among different classes. To bourgeoisie, codification of law which provided creation of unambiguous, fixed codes underwritten by state, was “legal security” that’s necessary for property rights and economic transactions (1978: 839-859). Weber’s argument for state officials and bourgeoisie’s interest in codification can be equally true for these groups’ interest in establishment of state courts to enforce the codes.
At micro-level can Weber’s argument for how state officials and bourgeoisie’s interest lead to the state’s legal monopoly be also true for translational interest of these groups in terms of supporting similar form of state/society relations in other states? In other words, given state monopolization of legal authority occurred in a core group of states in the international system (and thus became the hegemonic form in Ruggie’s terms), do state rulers with legal monopoly have incentive for other rulers’ monopolization of legal authority within their territories? Do bourgeoisie also translationally support the rulers of other countries to monopolize legal authority within their territories? 
Moving to macro-level, what kind of externalities, if any, states’ domestic authority structures [or more specifically states’ legal structures] create on other states? What kind of policies states develop to prevent (or benefit) from the externalities other states domestic authority structures [or legal structures] create? How external authority structures [either in the form of international law, supranational law, or another state’s domestic law] penetrate into states’ domestic authority structures [legal structures]. Under what conditions, states’ domestic authority structures change another state’s domestic authority structures and/or system-level authority structures? Given the increasing legalization of domestic and international politics and increasing permeability of domestic politics, one may expects that uncovering mechanisms which domestic and system level authority structures will be a powerful tool to study world politics. Integrating the domestic, state-level authority structures into system-level authority structures, this study empirically shows how domestic sovereignty and Westphalian sovereignty interacted around a particular puzzle: the abolition of extraterritoriality. However, uncovering the theoretical mechanisms through which domestic and international authority structures interact remains unexplored.
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� This section specifies the hypotheses in the order of power politics, the English School, and state-building. The hypotheses are not mutually exclusive and can be complimentary to each other as well as competing. To the extent that hypotheses are complimentary, it will be difficult to reduce the available explanations by eliminating all but one. While specifying each hypothesis, I will discuss under what conditions it may be complimentary with other hypotheses.


� Krasner distinguishes his approach from traditional and neo-realist theories. His emphasis on power asymmetry to explain violations of norms of sovereignty, however, qualifies his approach as a power politics approach. 


� For the National Material Capabilities Dataset see http://www.umich.edu/~cowproj/capabilities.html


� For a review of Bull’s view on international society, please see � ADDIN EN.CITE <EndNote><Cite><Author>Alderson</Author><Year>2000</Year><RecNum>154</RecNum><MDL><REFERENCE_TYPE>9</REFERENCE_TYPE><REFNUM>154</REFNUM><AUTHORS><AUTHOR>Kai Alderson</AUTHOR><AUTHOR>Andrew Hurrell</AUTHOR></AUTHORS><YEAR>2000</YEAR><TITLE>Hedley Bull on International Society</TITLE><PLACE_PUBLISHED>New York</PLACE_PUBLISHED><PUBLISHER>St. Martin&apos;s Press</PUBLISHER></MDL></Cite></EndNote>�Alderson, K. and A. Hurrell, Eds. (2000). Hedley Bull on International Society. New York, St. Martin's Press.


	�


� How can we observe whether a country belongs to international society? The existence of multiple indicators of international society allows scholars to select some of the indictors and ignore others to prove (or disprove) an argument. Moreover, the English School uses the abolition of extraterritoriality as the major indicator to show Western elites perceive non-Western countries belong to international society. Using such a strategy poses a problem for my research design as it measures the explanatory variable with outcome. These two problems—selection bias facilitated by the existence of multiple indicators, and the possibility of making a tautological argument— led me toward a different strategy to operationalize home countries’ perception whether home countries belong to international society. 





� One can argue that home countries’ perception of host countries civilizations may depend on the institutionalization of state based legal system in this countries. If that’s true, then state building institutionalist argument will be complementary to the English School’s argument, although the institutionalist argument would offer a more parsimonious and falsifiable argument. It will be parsimonious because it uses only one of the five criteria of the English School. It will be falsifiable because it makes its argument through institutions rather than perception of these institutions. 


�Economic capacity variable is a composite indicator that assigns equal weight to iron/steel production and energy consumption. After determining the total amount of iron/steel that all the major home states and Japan produced for a given year, I calculated the percentage of that total accounted for by each state. I performed a similar calculation for energy consumption and then I averaged together each state's percentages for iron/steel and energy.


� Note: Military capacity is a composite indicator that assigns equal weight to military personnel and military expenditure. After determining the total number of military personnel of all major home states and Japan for a given year, I calculated the percentage of that total accounted for by each state. I performed a similar calculation for military expenditures. Then I averaged together each state's percentages for military personal and military expenditures. 


� Can be found at http://www.icpsr.umich.edu/cgi/archive.prl?study=5520


� Shogunate law was also followed “on the main highways, and certain key cities” as well as on it was sanction countrywide regulations on foreign relations, Christianity, currency” (Henderson 1968: 399)


� Ibid. p. 409“Although the feudal regulatory law was authoritarian, it was not effectively totalitarian.” As it did not attempt to penetrate society and displace customary law in the affairs of people.”


� W. G. Beasley (MPI-CHJ) [628] argues that foreign diplomats in Japan, particularly Sir Harry Parkes, the British Minister, urged Meiji leaders to replace the feudal domain system with a unified administrative structure. Parkes argued that administrative unification would prevent unruly samurais from attacking foreigners and it would help Japanese economic development.


� According to Dan Fenno Henderson, Meiji rulers’ state building project follows the German Rechsstaat principle ‘law state.’ Law state was characterized by the existence of an absolute central authority and a network of general rules guiding the actions of subjects and officials, not lawmakers. Through ‘law state,’ Meiji leaders tried to establish “an orderly system of standards which are made known in advance to the subjects, and which are applied equally by courts or officials to all who come within their purview, however illiberal or discriminating they may be.” p. 415


� The discussions of the meetings are � ADDIN EN.CITE <EndNote><Cite><Year>1882</Year><RecNum>37</RecNum><MDL><REFERENCE_TYPE>10</REFERENCE_TYPE><REFNUM>37</REFNUM><YEAR>1882</YEAR><TITLE>Protoocal Related to the Revision of Treaties: Numbers 1:16, NA, State Department, Record Group</TITLE></MDL></Cite></EndNote>�(1882). Protoocal Related to the Revision of Treaties: Numbers 1:16, NA, State Department, Record Group.


	�


� Protocol….No. 11. Meeting of June 1, 1882


� Hikomatsu, p. 141


� Protocol….No. 11. Meeting of June 1, 1882


� Protocal….No. 15, Meeting of July 17, 1882.


� Papers relating to the Foreign Relations of the United States. 1882. p. 377


� Bingham to Frelinghuysen, April 9, 1884, Dispatch, No. 1847, NA, M133, R 40 cited in Dare (1985: 182)


� Frelinghuysen to Bingham, September 16, 1884, Instruction No. 859, NA M 77, R 106 cited in Dare (1975:182)


� Louis G. Perez. 1999. Japan Comes of Age: Mutsu Munemitsu and the Revision of the Unequal Treaties. Madison: Fairleigh Dickinson University Press, p.105


� FO 46/445 Fraser to Rosebery, 18 September, 1893. (cited in Perez, 108)


� Western legal advisors were enormously important at all stages of Japanese codification, although the Japanese committees always worked out the final drafts. Bousquet assisted in Eto Shimpei’s first Civil Code project in 1872; Boissanade drafted codes for twenty years in Japan beginning in 1873, and the was a central figure throughout the whole process, although over his protest the French drafts were finally abandoned in large part in favor of German-style codes. But the criminal codes adopted earlier (1882) were largely his work. Henderson links codification to extraterritoriality, p. 431. But parallel to these motivations the Japanese government had been interested in uniform and systemic law for its own sake


[431]: Roessler (German) was influential in the constitutional drafting process, and also drafted the Commercial Code.


� Law for the Applications of Laws in 1898; Law of Nationality in 1899; Law Relating to the Organization of Courts of Law in 1890


� Amended version of 1882 Criminal Code


� Amended version of 1882 Code of Criminal Procedure


� Note: One Supreme Court existed in Japan during this period. There were four Appellate Courts until 1883 when the Japanese Government increased the number of Appellate Courts to seven.  


� The other problems related to coastal trade, treaty life, ability of foreigners to hold property, passport system, and other rights and privileges of foreigners (Perez 1999)


� See the note, Perez, p.186-1877


� In addition to undersupply, districts magistrates tended to turn civil cases into penal cases—as the Qing Code was a penal code— and tended to extend the scope of trials to use the cases for administrative purposes. (Shapiro 1981: 181)


� Canton government refused the visit of commission of extraterritoriality(Fishel 1952: 117).


� In the Part II, the commission also reports the conditions of prisons and detention houses. The modern prisons and detention houses were in satisfactory conditions but they constitute only a very small percentage of the prisons and detention houses in China.


� The report (1926: 7-10) states: “The Commission believes it well within the range of moderation to state that in change at the present time there is not effective security against arbitrary action by the military authorities with respect to life, liberty insofar as such security can be afforded by the effective functioning of the Chinese civil and judicial authorities.”


� Also in Ellis, p. 440-446


� Chinese Civil Code, Introduction, p. xiv


� Chen, 24. Although the establishment of the People’s Republic in 1949 terminated the application of these ‘bourgeoisie’ codes in China, Taiwan continued to apply them.


� Ellis, p. 441


� Li (1936) provides number of courts in China for 1935: In addition to the Supreme Court, there were twenty-two High Courts, sixty-nine Branch High Courts, two hundreds and thirty-three District Courts, and seventy-nine Branch High Courts. The numbers are similar to the number of the courts in 1937.   


� Examining Chinese legal history, Katz (254) concludes that “the new legal reforms never penetrated deeply into Chinese society, especially in rural areas.” 


� Eden’s minute, 15 March, on his note to the Far Eastern Department of 2 March,1942, FO 371/31633


�  [FRUS, 276] 741.933/95 and also Cadogan’s minute, 23 march 1942, on Eden’s note. The British Embassy to the Department of State (Aide-Memoire) Arpil 25, 1942


�Prime Minster Office Files, in the Public Record Office, London,/ 3740, WSC to FDR, 9 August 1942


� (Brenan’s minute on the Meeting, 17 April 1942, FO 371/31657)


� In a note to address Quo Tai-Chi, on May 31, 1941, Hull stated:


“…expects when conditions of peace again prevail to move rapidly, by processes of orderly negotiations and agreement with the Chinese Government toward relinquishment of the last of certain rights of a special character which this country, together with other countries, has long possessed in China by virtue of agreements providing for extraterritorial jurisdiction and related practices.” (FRUS, 1942, 269)


� 793.003/3-1942, Memorandum by Mr. Walter A. Adams of the Division of Far Eastern Affairs, Washington, March 19, 1942 (printed in FRUS, 1942, 268-270).


� 793.003/3-2742 Memorandum by the Chief of the Division of Far Eastern Affairs (Hamilton) Washington, March 27, 1942 (Printed in FRUS, 1942, 270-273)


� 793.003/3-1942 Memorandum by the Advisor on Political Relations (Stanley Hornbeck) Washington April 9, 1942 (FRUS, 274-275)


� 741.933/95 The British Embassy to the Department of State (Aide-Memoire) Arpil 25, 1942


741.933/95 The Secretary of State to the British Ambassador (Halifax) Washington May 6, 1942 (Printed in FRUS 276-278).


They also decide that half-way measure such as declaration of abolishing extraterritoriality when peace is established will not be useful. (FRUS, 280). 741.933/95 Memorandum of Conversation, by the Chief of the Division of Far Eastern Affairs (Hamilton), Washington May 22, 1942


� 741. 933/98: telegram The Secretary of State (Hull) to the Ambassador in the United Kingdom (Winant) Washington, July , 11, 1942 (Printed in FRUS, 1942: 281)


� 741. 933/98: telegram The Secretary of State (Hull) to the Ambassador in the United Kingdom (Winant) Washington, July , 11, 1942  (Printed in FRUS, 1942: 282-285)


� 711.933/372: Telegram The Secretary of States to the Ambassador in the United Kingdom (Winant), Washington, September 5, 1942 (Printed in FRUS, 1942:  277-278)


� 711.933/374: Telegram The Ambassador in China (Gauss) to the Secretary of State, Chungking, September 8, 1942. (Printed in FRUS, 1942: 288-289).


� 793.003/934b: telegram The Acting Secretary of State (Welles) to he Ambassador in the United Kingdom (Winant). (Printed in FRUS, 1942: 297).  


� 793.003/934a: Telegram The acting Secretary of State to the Ambassador in the United Kingdom (Winant) Washington, October 3, 1942 (text of the draft treaty, FRUS, 298-301)


� 793.003/935: Telegram The Ambassador in the United Kingdom (Winant) to the Secretary of State, London October 6, 1942. (Printed in FRUS, 1942:  302-303).  


� On January 6, 1943, the Secretary of State wrote to the American Ambassador in Britain, Winant (FRUS, 416-417). (The statement printed in FRUS, 1942: 418):


� Krasner has been of the most productive IR scholars who examined emergence (Krasner, 1993), the nature (Krasner, 1989), and complexities of sovereignty (Krasner and Thomson, 1989). Organized Hypocrisy culminates his two-decades struggle to make sense of “sovereignty.”


� The distinction between authority (right to rule) and control (capacity to rule) with related to sovereignty was developed by Thomson and Krasner (1989) and Thomson (1995) to reject the liberal interdependence argument that interdependence and globalization reducing state control of transborder activities are changing the state sovereignty. Thomson (1995: 216) rejects conceptualization of sovereignty in terms of state control:  “[T]here never was a time when state control over anything, including violence, was assured secure. State control over important external flows has not eroded relative to the state control over internal flows over the past 100 years. In short, it makes no sense to posit that interdependence and/or democracy has reduced state control from a level that was never actually attained. Sovereignty is not about state control but about state authority.”


� Drawing new institutionalist literature, in “Sovereignty: An Institutional Perspective,” Krasner acknowledges ‘sovereignty’ may created path-dependence. However, in Organized Hypocrisy he rejects the idea that sovereignty might create path-dependence. 
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